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IN THE UNITED STATES DISTRICT COURT _

Fi —~
FOR THE WESTERN DISTRICT OF TEXAS "% A _4
EL PASO DIVISION Gl 28 O

W &
By 80 Djgy, 1ict Cogry

ridgs
Texas
UNITED STATES OF AMERICA, § %
§ 'Deputy
Plaintiff, §
§
V. § EP-06-CR-1369-FM
§
JOHN TRAVIS KETNER, ef al., §
§
Defendants. §
§

MEMORANDUM OPINION AND ORDER
REGARDING MOTION FOR LEAVE TO INTERVENE

Before the Court is Carl Starr’s (“Starr™) pro se “Motion for Leave to File Motion to
Intervene for the Limited Purpose of Being Heard in Connection with Access to Certain Portions
of the Record and Hearings and Memorandum in Support” (“Motion for Leave to Intervene”)
[Rec. No. 57], filed in the above-captioned cause on March 26, 2008. Attached to his Motion for
Leave to Intervene is Starr’s proposed “Motion to Intervene for the Limited Purpose of Being
Heard in Connection with Access to Certain Portions of the Record and Hearings and
Memorandum in Support” (“Proposed Motion to Intervene”). Therein, Starr asks the Court to:
(1) unseal all presently-sealed plea agreements filed in this cause; (2) unseal any other sealed
papers filed in this cause; and (3) open all hearings convened in this cause to the public.
Implicitly, Starr also asks the Court to unseal the transcripts for any closed hearings which
occurred before he filed his Motion for Leave to Intervene, as well as to make any future hearings
open to the public. Starr additionally seeks access to affidavits underlying search warrants

associated with the Government’s ongoing public corruption investigation. If the Court
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In contrast, In re Search Warrant for Secretarial Area Outside Office of Gunn, the Eighth Circuit
Court of Appeals determined the First Amendment provides a qualified right of access to the
affidavits underlying search warrants.”> Although it conceded that the process of issuing search
warrants has historically been shielded from public scrutiny, the Gunn Court noted that the
appellants did not seek access to the process of issuing the search warrants in question, but the
affidavits and other materials submitted in support of them.” In reaching its conclusion, the

Court reasoned:

First, although the process of issuing search warrants has
traditionally not been conducted in an open fashion, search warrant
applications and receipts are routinely filed with the clerk of the
court without seal. Under the common law[,] judicial records and
documents have been historically considered to be open to
inspection by the public. Second, public access to documents filed
in support of search warrants is important to the public’s
understanding of the function and operation of the judicial process
and the criminal justice system and may operate as a curb on
prosecutorial or judicial misconduct.

Moreover, even though a search warrant is not part of the criminal
trial itself, like voir dire, a search warrant is certainly an integral
part of a criminal prosecution. Search warrants are at the center of
pre-trial suppression hearings, and suppression issues often
determine the outcome of criminal prosecutions. Pre-trial
suppression hearings, and other kinds of non trial proceedings in
criminal and civil cases, have been held to be subject to the [Flirst
[A]mendment right of public access by other federal courts of
appeals. These courts have also extended the [Flirst [Ajmendment
right of public access to the documents filed in connection with

52 In re Search Warrant for Secretarial Area Outside Office of Gunn, 855 F.2d 569, 573 (8th Cir.
1988) (cert. denied sub. nom. Pulitzer Pub. Co. v. Duggan, 488 U.S. 1009 (1989)) (finding a limited First
Amendment right of public access to documents filed in support of search warrants, which may be
overcome by a showing that the government has a compelling interest in maintaining the documents
under seal and no less restrictive alternative will be effective to protect that interest).

% Id. at 573.
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these protected proceedings.*

It noted, however, that its “recognition of a qualified First Amendment right of access” to the

affidavits did “not automatically mean that the papers must automatically be disclosed.” The

Court emphasized that:

[plroceedings may be closed and, by analogy, documents may be
sealed if specific, on the record findings are made demonstrating
that closure is essential to preserve higher values and is narrowly
tailored to that interest. The party seeking closure or sealing must
show that such restriction of the [F]irst [A]Jmendment right of
public access is necessitated by a compelling government interest.
If the district court decides to close a proceeding or seal certain
documents, it must explain why closure or sealing was necessary
and why less restrictive alternatives were not appropriate. The
district court’s findings must be specific enough to enable the
appellate court to determine whether its decision was propet; if the
district court decides that a restriction of the [F]irst [A]Jmendment
right of public access is warranted, the district court can even file
its statement of reasons and specific findings under seal.”®

Although the Eighth Circuit’s reasoning is substantially different from the Fourth and Ninth

Circuit Courts of Appeals’, applying either reasoning to this case yields the same result. Even if

this Court were to follow the Eighth Circuit and determine there is a First Amendment right of

access to the affidavits in question, it finds, with regard to every such request to seal the

affidavits, the Government amply demonstrated a compelling interest in maintaining the

confidentiality.

This same compelling interest leads the Court to conclude that, although there may be a

54 Id

% Id. at 574 (internal quotation omitted).

% Id. (internal citations and quotations omitted).
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qualified common law right of access to these affidavits inasmuch as they are judicial records
and presumptively open, it should exercise its discretion to maintain them under seal.”” There is
no doubt that disclosure of these documents at this point would seriously interfere with an
ongoing investigation. Specifically, the Court finds that disclosing these documents to public
view would pose a significant risk to the life or welfare of the cooperating witnesses and
defendants, and expose these same individuals to intimidation. Critical to this conclusion is that
the information at issue in this investigation can be accurately described with the exact same
language used by the Gunn court:

These documents describe in considerable detail the nature, scope and

direction of the government’s investigation and the individuals and

specific projects involved. Many of the specific allegations in the

documents are supported by verbatim excerpts of telephone

conversations obtained through court-authorized electronic

surveillance or information obtained from confidential informants or

both. There is a substantial probability that the government’s on-

going investigation would be severely compromised if the sealed

documents were released.*®
Thus, the Court finds the public’s right of access to documents filed in support of search warrants
should yield to such grave concerns.

B. The Plea Hearings to Date and Transcripts Thereof
At the outset, the Court finds it important to distinguish the public’s right of access to

judicial proceedings occurring affer a grand jury has returned indictments in a criminal

prosecution from its right of access, if any, to the pre-indictment investigatory proceedings in a

criminal prosecution such as the ones at issue in Start’s Motion for Leave to Intervene.
p

57 See Nixon, 435 U.S. at 597-98.
8 Gunn, 855 F.2d at 574.
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Like the Title III and search and seizure warrants, each of the seven pleas the Court has
taken in this case are part and parcel of the Government’s ongoing investigation. The warrants,
guilty pleas, and plea agreements all require judicial approval.” As there is no trial in sight, all
of the pleas and warrants resulted from the Government’s decisions inherent to pursuing the
investigation.

While it could be argued that the Government should wait until indictments are filed
before beginning to accept guilty pleas, the authority to make that decision belongs exclusively to
the federal prosecutors.*’ Article II, section 3, of the Constitution vests the President of the
United States and his delegates, the Attorney General and United States Attorneys, with the
authority to exercise judgment in the enforcement of our Nation’s laws." Such authority is at the
heart of prosecutorial discretion.

In this complex and lengthy investigation, the Government has chosen to advance the
investigation by negotiating plea agreements to Informations with seven defendants and
executing numerous warrants. It is not for this Court or the public to seek to challenge this
exercise of prosecutorial discretion or to force disclosure of the information and rationale
prompting the United States Attorney’s Office to pursue this particular course.

In simple terms, Starr’s argument can best be understood as follows: Once a defendant

% See 18 U.S.C. § 2518 (describing the procedure for obtaining a warrant to intercept wire, oral,
or electronic communications); FED. R. CRIM. P. 11(b) (requiring judicial acceptance of a guilty plea);
FED. R. CRIM. P. 11(c) (requiring judicial approval of a plea agreement); FED. R. CRIM. P. 41 (setting
forth the procedure for obtaining a search and seizure warrant).

0 See Armstrong, 517 U.S. at 464 (discussing the United States Attorney General and United
States Attorneys’ roles as the President’s delegates in enforcing the country’s criminal laws).

6! See U.S. CONST., art. II, § 3 (stating that the executive “shall take Care that the Laws be
faithfully executed.”).
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freely negotiates a plea agreement with the Government, that decision creates a right of public
access to the totality of the investigation. Not only there is no legal authority for such an
argument, but accepting this proposition would destroy the constitutional concept of
prosecutorial discretion. In essence, the Government would be limited to one way of prosecuting
a case, that is, by indictment and trial after the complete conclusion of its investigation, rather
than, as in this case, entering into plea agreements with cooperating defendants and continuing to
pursue the investigation.

For these reasons, the Court concludes it was proper to close the plea hearings which
have occurred to date in this case. It further concludes it should maintain the plea hearing
transcripts under seal at this time.

C. Other Documents Associated with the Plea Hearings

At this juncture, however, the Court finds it will not jeopardize the Government’s
investigation to unseal redacted versions of the plea hearing minutes, “Order Setting Bond,”
“Release Order,” and “Appearance and Compliance Bond” for each defendant. In contrast, the
Court finds the plea agreements and associated factual bases filed in this cause contain extremely
detailed and sensitive information, such that opening these documents to public scrutiny at this
time would seriously undermine the viability of the Government’s investigation for the same
reasons discussed in relation to the affidavits underlying the search warrants issued in this cause
and the plea hearing transcripts. Further, as the factual bases identify alleged unindicted co-
conspirators by name, the Court finds it would implicate their due process rights if it were to

unseal the plea agreements and accompanying factual narratives.
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D. Future Proceedings

As with every single previous instance, the Court will continue to evaluate the need for
closure of any future hearings based on the information provided by the Government and defense
counsel. The Court will determine the need for closure only on an as-needed basis.

V.  FACTUAL FINDINGS

In sum, the Court makes the following factual findings applying a clear and convincing -
burden of proof.?? It bases each of its factual findings on the documents filed in the case, the
parties’ respective representations to the Court, reasonable inferences and deductions drawn
therefrom, and the undersigned’s judicial experience. In the case of the probable cause affidavits
underlying the search warrants issued in this cause, the Court has also relied on the
Government’s verbal responses to its inquiries.

A.  There is an ongoing investigation into numerous and complex allegations of
public corruption, which the Government has investigated through the use of
multiple search and seizure warrants.

B. Each time the Government sought a search warrant from the Court, it
demonstrated by clear and convincing evidence through the information contained
in the associated probable cause affidavit that serious harm to the investigation
would result if the information were publicly revealed.

C. Each time the Government sought a search warrant from the Court, it

demonstrated by clear and convincing evidence that there was a serious risk of

62 See Gunn, 855 F.2d at 574 (applying a “substantial probability” standard of proof in
determining whether the Government had demonstrated that it was proper for the district court to seal the
documents in question).
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witness intimidation if the information contained in the associated probable cause
affidavits were publicly revealed.

D. The Government’s cbmpelling interest in protecting the integrity of its
investigation and preventing witness intimidation overrides the public’s right of
access to the affidavits associated with the search warrants issued in this cause.

E. Each time a defendant entered a plea of guilty to an information in this cause, the
information the Government and defense counsel provided, as well as the
information contained in associated documents, convinced the Court by clear and
convincing evidence that there was a serious risk of witness intimidation if the
plea hearing was open to the public and if the plea hearing transcript and
associated documents were publicly revealed.

F. Each time a defendant entered a plea of guilty to an information in this cause, the
information the Government and defense counsel provided, as well as the
information contained in associated documents, convinced the Court by clear and
convincing evidence that there was a serious risk that the Government’s ongoing
investigation would be compromised if the plea hearing was open to the public
and if the plea hearing transcript and associated documents were publicly
revealed. ’

G. As to the defendants who have pleaded guilty in this case thus far, the
Government’s compelling interest in protecting the integrity of its investigation

and preventing witness intimidation overrides the public’s right of access to the

plea hearings, plea hearing transcripts, and plea agreements.
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VI. CONCLUSION AND ORDERS

The undersigned has endeavored to convey the extent and complexity of the
Government’s investigation which has given rise to the numerous warrants and guilty pleas in
this case. In doing so, the undersigned has also explained the necessity for confidentiality in this
type éf investigation. Briefly, such confidentiality is imperative to preserve the integrity of the
Government’s investigation and prevent witness intimidation. While confidentiality, and
consequently, sealing of proceedings is required under these circumstances, detailed records of
every proceeding are being kept and are subject to review by higher courts. Therefore, the

3963

concern with so-called “star chamber”™ justice or “secret dockets,” commonly associated with

closed proceedings, are simply non-existent.

In summary, every defendant who has appeared before the Court in this case has done so
voluntarily and represented by able counsel. As to warrants, each has been supported by
substantial documentation of probable cause. This Court is not asking anyone to “trust me
because I say so.” Instead, the Court is suggesting that the public should trust the system,
because the procedures in place have withstood the test of time. Although we tend to equate
transparency with openness, no investigation of this nature and magnitude can proceed
unimpeded without the level of confidentiality discussed in this Memorandum Opinion. Under
the circumstances, permitting the requested public scrutiny would obliterate the possibility of

conducting the investigation.

63 «A star chamber is a court that meets in secret and follows arbitrary and harsh procedures. The
name is most closely associated with a 17th century court appointed by the English Crown which sat in
closed session and pressured the accused in order to uncover uncharged offenses without corroboration.”
Kevin E. Broyles, NCAA Regulation of Intercollegiate Athletics: Time for a New Game Plan, 46 ALA. L.
REV. 487, 504 n. 131 (1995) (internal citations omitted).
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For the reasons discussed above, the Court enters the following orders:

A.

Starr’s motion [Rec. No. 59] seeking leave to supplement his original Motion for
Leave to Intervene with summaries of two additional cases is GRANTED.
Starr’s motion [Rec. No. 58] requesting an oral hearing on his Motion for Leave
to Intervene is DENIED.
Starr’s Motion for Leave to Intervene [Rec. No. 57] is DENIED, with the
exception that the Court hereby ORDERS the District Clerk to post REDACTED
versions of the following documents on the Court’s CM/ECF system:
1. As to Defendant Ketner:
a. “Order Setting Bond,” filed on June 18, 2007;
b. “Release Order,” filed on June 18, 2007;
c. “Appearance and Compliance Bond,” filed on June 18, 2007; and
d. Minutes for the June 8, 2007, plea hearing.
2. As to Defendant Flores:
a. “Order Setting Bond,” filed on July 6, 2007,
b. “Release Order,” filed on July 6, 2007,
C. “Appearance and Compliance Bond,” filed on July 6, 2007; and
d. Minutes for the July 6, 2007, plea hearing.
3. As to Defendant Lucero:
a. “Order Setting Bond,” filed on August 17, 2007,
b. “Release Order,” filed on August 17, 2007,

C. “Appearance and Compliance Bond,” filed on August 17, 2007;
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and
d. Minutes for the August 17, 2007, plea hearing,
4. As to Defendant Cordova:
a. “Order Setting Bond,” filed on November 28, 2007
b. “Release Order,” filed on November 28, 2007;
C. “Appearance and Compliance Bond,” filed on November 28, 2007;
d. Minutes for the November 28, 2007, plea hearing..

5. As to Defendant Ruiz:

a. “Order Setting Bond,” filed on December 21, 2007,

b. “Release Order,” filed on December 21, 2007,

c. “Appearance and Compliance Bond,” filed on December 21, 2007;
and

d. Minutes for the December 21, 2007, plea hearing.

6. As to Defendant Pak:

a. “Order Setting Bond,” filed on December 21, 2007,

b. “Release Order,” filed on December 21, 2007,

C. “Appearance and Compliance Bond,” filed on December 21, 2007,
and

d. Minutes for the December 21, 2007, plea hearing.

7. As to Defendant Telles:

a. “Order Setting Bond,” filed on March 14, 2008;

b. “Release Order,” filed on March 14, 2008;
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c. “Appearance and Compliance Bond,” filed on March 14, 2008; and
d. Minutes for the plea hearing which began on February 15, 2008,
and concluded on March 14, 2008.
D.  The Court will proceed in this cause consistent with the legal principles set forth
in this Memorandum Opinion.
SO ORDERED.

SIGNED this 28" day of May, 2008.

,,,,ﬂ"‘"./’” P
FRANK MONTALVO

UNITED STATES DISTRICT JUDGE
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