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year, with subsequent ramifications for 1986,
1989, and 1990. Likewise, Plaintiffs have not
met the requirements of the mitigation provi-
sions of the Internal Revenue Code, 26
U.S.C. § 13111314, and may not receive a
refund based on application of the interest
expense in 1987. Absent these avenues-for
circumventing the statute of limitations,
Plaintiffs are unable to claim a refund for the
tax years in question. - Summary judgment
will be granted in favor of the United States.

Therefore,

IT IS ORDERED that Plaintiffs’ Motion
for Summary Judgment [doe # 13] is, DE-
NIED; and

IT IS ORDERED -that United States’
Cross—Motion for Summary Judgment [doc
# 17] is GRANTED

w
© E KEY NUMBER SYSTEM
NG

Dw1ght Dwayne ADANANDUS,
: Petitioner,

. V. , ,
Gary JOHNSON, Director, Texas Depart-
ment of Criminal Justice, Institu-
tional Division, Respondent.

Civil No. SA-95-CA-415.

United States District Court,
W.D. Texas,
San Antonio Division.

Aug 27 1996.
Order Denying Amendment Sept. 19, 1996

Petition for federal habeas. relief was
filed after petitioner’s Texas capital murder
conviction was affirmed on direct appeal, 866
S.W.2d 210, and -after petitioner was denied
state habeas relief. The Distriet:Court;: Bi-
ery, J., held that: (1) state trial counsel did
not render ineffective assistance in failing to
introduce ‘evidence. regarding petitioner’s
childhood head injury; (2) trial counsel did

not faceconflict of interest: that deprived
petitioner of fair trial due to fact that he was
candidate for position in United States Attor-
ney’s office; (3) petitioner was not entitled to
instructions on any’ lesser-included offenses
(4) no Brady violation ‘occurred in*petition-

- er’s case; (5) consideration of allegedly inval-
id prior convietioti had ‘no impact on petition-

er’s sentencing; (6) black’ venireperson was
struck from petitioner’s jury for race-neutral
reasons; (7) admission of evidence of peti-
tioner’s bad reputation was harmless; (8)
jury in petitioner’s case was able to consider
mltlgatmg ev1dence regardmg petltloner S
background; (9) record did not support peti-
tioner’s claim that he was medicated involun-
tarily during his trial; and (10) petitioner
failed to establish that he was incompetent to
stand trial.

Petition denied; motion- to alter or
amend. judgment denied.

1.. Criminal Law ¢=641.13(1) ,

In order to establish that counsel’s per-
formance was constitutionally deficient, con-
vieted defendant must show that counsel’s
representation fell below objective standard
of reasonableness;. in doing so, defendant
must carry burden of proof and overcome
strong presumption that counsel’s conduct
fell within wide range of reasonable profes-
sional assistance.. U.S.C.A. Const.Amend. 6.

2. Criminal Law €=641.13(1)

In context of ineffective assistance of
counsel claim, courts are extremely deferen-
tial in scrutinizing performance of counsel
and make every effort to eliminate distorting
effects of hindsight; it is strongly presumed
that counsel has rendered .adequate assis-
tance and made all 51gmﬁcant decisions in
exercise of reasonable professional judgment,
and strategic choices, usually based on infor-
mation supplied by defendant and thorough
investigation of relevant facts and law, are
virtiially unchallengeable U.S.C.A: Const.
Amend. 6. o

3. Criminal Law ¢=641.13(2.1, 6)

In context .of ineffective assistance of
counsel claim, counsel is required neither to
advance every. nonfrivolous argument nor to
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investigate every conceivable matter into
which inquiry eould be classified ‘as nonfrivo-
lous. U.S.C.A. Const.Amend. 6.

4. Habeas Corpus €709

Federal habeas petitioner asserting inef-
fective assistance of counsel claim must carry
burden of demonstrating both counsel’s defi-
cient performance and resultant prejudice.
U.S.C.A. Const.Amend. 6; 28 U.S.C.A.
§ 2254, -

5. Criminal Law ¢=641.13(1)

Deficiency prong of Strickland 84123336
standard for ineffective assistance of counsel
is judged by counsel’s conduct under law
existing at time of conduct, while prejudice
prong is judged by current law. U.S.C.A.
Const.Amend. 6.

6. Criminal Law ¢=641.13(1)

Proper standard for evaluating counsel’s -

performance under Sixth Amendment is rea-
sonably effective assistance, and error by
counsel, even if professionally unreasonable,
does not warrant setting aside judgment in
criminal proceeding if error had no effect on
judgment; deficiencies in counsel’s perfor-
mance must be prejudicial to defense in or-
der to constitute ineffective assistance of
counsel. U.S.C.A. Const.Amend. 6.

7. Criminal Law ¢=641.13(1)

In order to establish that he sustained
prejudice, convicted = defendant must show
that there is reasonable probability that, but
for counsel’s unprofessional errors, result of
proceeding would have been different; “rea-
sonable probability” is probability sufficient
to ‘undermine confidence in outcome.
U.8.C.A. Const.Amend. 6. '

See publication Words and Phrases
for other judicial constructions and def-
initions.

8. Criminal Law ¢=641.13(1)

Analysis of prejudice prong of Strick-
land test for ineffective assistance of counsel
must include examination of whether coun-
sel’s deficient performance caused outcome
to be unreliable or proceeding to be funda-
mentally unfair; unreliability or unfairness
does not result if ineffectiveness does not
deprive defendant of any substantive or pro-
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cedural right to which law entitled him.
U.S.C.A. Const.Amend. 6.

9. Criminal Law &=641.13(1)

In order to prevail on claim of ineffective
assistance of counsel, convicted defendant
must show (1) that counsel’s representation
fell below objective standard of reasonable-
ness, and (2) that there is reasonable proba-
bility that, but for counsel’s unprofessional
errors, result of proceeding would have been
different. U.S.C.A. Const.Amend. 6.

10. Criminal Law ¢=641.13(2.1, 5, 7)

Two-part Strickland test for ineffective
assistance of counsel applies to conduct of
counsel both in preparation for and at trial,
to challenges to guilty pleas based on ineffec-
tive assistance of counsel, to sentencing pro-
ceedings, and to performance of counsel on
appeal. U.S.C.A. Const.Amend. 6.

11. Criminal Law ¢=641.13(6)

Attorney’s failure to investigate case
against defendant and to interview witnesses
can support finding of ineffective assistance;
however, in order to establish that counsel
was rendered ineffective by virtue of failure
to investigate or to discover and present
evidence, convicted defendant must do more
than merely allege failure to investigate, and
must state with specificity what investigation
would have revealed, what evidence would
have resulted from such investigation, and
how such evidence would have altered out-
come of case. U.S.C.A. Const.Amend. 6.

12. Criminal Law ¢&=641.13(5)

To demonstrate prejudice in context of
guilty plea, defendant asserting ineffective
agsistance of counsel claim must show that
there is reasonable probability that, but for
alleged errors of counsel, he would not have
pleaded guilty but would have insisted on
going to trial. U.S.C.A. Const.Amend. 6.

13. Criminal Law ¢=641.13(1)

Because convicted defendant must satis-
fy both prongs of Strickland test for ineffec-
tive assistance of counsel, failure to establish
either deficient performance or prejudice
prong makes it unnecessary to examine other
prong. U.S.C.A. Const.Amend. 6.
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14. Criminal Law ©=641.13(1) -

Mere conclusory allegations in support
of claim of ineffective. assistance of counsel
are insufficient, as a matter of law, to raise
constitutional issue. U.S.C.A. Const.Amend.
6. ; ; .

15. Criminal Law ¢641.13(2.1)

Under law as it existed in 1989 at time
of state trial for capital murder, performance
of trial counsel was not deficient insofar -as
counsel made tactical decision not to assert
either diminished capacity defense or some
other defense premised on defendant’s child-
hood head injury; counsel could have reason-
ably concluded that pursuit of such ‘defense
would -have opened door to admission of evi-
dence regarding defendant’s criminal h1st0ry
US.C. A. Const.Amend. 6.

16. Crlmmal L_aw &=641.13(2.1)

In context of ineffective assistance of
counsel claim, state capital murder defendant
was not prejudiced by trial counsel’s failure
to pursue ' diminished - capacity defense or
some other defense premised on defendant’s
childhood head injury; in view of overwhelm-
ing evidence against defendant, there was no
reasonable probability that jury would have
found that defendant lacked requisite intent.
U.S.C.A. Const.Amend. 6.

17. Criminal Law ¢=641.13(7)-.

Under law as it existed in 1989 at time
of state trial for capital murder, trial counsel
did not perform deficiently in failing to..pres-
ent evidence in mitigation during punishment
phase regarding defendant’s childhood head
injury; counsel could have rationally conelud-
ed -that, while such evidence could support
argument that shooting was ‘not " deliberate
act, it would also support prosecution’s éon-
tention that defendant posed continuing
threat of violence to- society, and:there was
no- evidence pertaining to head injury that
indieated that shooting was product of mJury
U.S.C.A. Cons,tAmend 6. :

18). Crlmmal Law @641.13(7)

In context of ineffective assistance of
counsel claim based on state trial counsel’s
failure to present during penalty phase in
capital murder case evidence of defendant’s
childhood head injury, defendant suffered no

prejudice as result ‘of such failure; it was
unlikely that evidence regarding injury would
qualify as “relevant” mitigating evidence un-
der - applicable law -and, given .defendant’s
lengthy and violent criminal record,.there
was no reasonable probability that, but for
failure to present evidence regarding head
injury, outcome of punishment phase would
be other than imposition of death penalty
U.s. CA. Const.Amend. 6.

19. Hom1c1de &=357(4)

Under United States Supreme Court’s
decision in Penry v. Lynaugh, mitigating evi-
dence is “relevant” at punishment phase of
Texas capital murder trial only if it impli-
cates basic concern of Penry in addressing
Texas capital sentencing scheme—defen-
dants who commit criminal acts that are
attributable to a disadvantaged background
or to emotional and mental problems may be
less culpable than defendants who have no
such excuse;- in order to meet such relevance
standard, -evidence must show. (1) ‘uniquely
severe permanent handicap. with which de-
fendant is burdened through no- fault of his
own and (2) that criminal act was-attributable
to defendant’s severe permanent condition.

See publication Words and Phrases

for other judicial constructions and def-
initions. ;

20. Criminal Law @641.5(.5)

Defendant asserting ineffective assis-
tance of counsel claim based on purported
conflict of interest must ordinarily ‘satisfy
both prongs of Strickland test for ineffec-
tiveness. U.S.C.A. Const.Amend. 6. . ‘

21, Crlmmal Law ¢641.5(.5)

Even 1f state.capital murder defendant’
trial counsel breached some ethical standard
in course of advising defendant of counsel’s
candidacy for position with United States
Attorney’s ofﬁce, such breach did not, estab—
lish per se violation of defendant’s Sixth
Amendment right to effective assistance, and
defendant would have to satisfy both prongs
of Strickland test, i.e., deficient performance
and prejudice, in order:to obtain federal ha-
beas relief. U.S.C.A. Const.Amend. 6;: 28
U.S.C.A. § 2254,
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22. Habeas Corpus €=406

To establish ineffective assistance of
counsel based on conflict of interest, habeas
petitioner who failed to raise objection at
trial must demonstrate that actual conflict of
interest adversely affected his attorney’s per-
formance. U.S.C.A. Const.Amend. 6; 28
US.C.A. § 2254,

23. Criminal Law ¢=641.5(.5)

“Actual conflict” of interest exists when
attorney represents two clients whose inter-
ests in outcome of matter are different; to
establish such conflict, record must reflect
that counsel made choice between possible
alternative courses of action. U.S.C.A.
Const.Amend. 6.

See publication Words and Phrases
for other judicial constructions and def-
initions.

24. Habeas Corpus ¢=721(3)

In context of federal habeas claim of
ineffective assistance of counsel based on
conflict of interest,” record of punishment
phase of petitioner’s state capital murder
trial did not support petitioner’s contention
that fact that defense counsel was candidate
for position with United States Attorney’s
office tainted his closing argument regarding
death penalty and whether it should be im-
posed on petitioner. U.S.C.A. Const.Amend.
6; 28 U.S.C.A. § 2254.

25. Habeas Corpus ¢=498 (

Federal habeas relief was not warranted
in connection with state trial court’s failure to
define reasonable doubt at guilt-innocence
phase of petitioner’s capital murder trial, de-
spite petitioner’s reliance on subsequent
state appellate decision mandating giving of
such definition; contrary to petitioner’s con-
tention, state appellate decision did not es-
tablish standard of federal constitutional pro-
portion, and petitioner presented no factual
allegations showing lack of rational basis for
state appellate court not to give its holding
retroactive affect. 28 U.S.C.A. § 2254,

26. Homicide €=307(4)

In capital murder case, criminal defen-
dant is constitutionally entitled to instruction
on lesser-included offense if evidence would
permit jury rationally to find defendant
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guilty of that offense and acqmt him of great-
er offense.

27. Homicide &=308(3)

. Defendant charged with capital murder
under Texas law was not entitled to instrue-
tion on lesser-included offense of felony mur-
der, despite defendant’s reference to alleged
lack of evidence showing that he subjectively
formulated intent to cause death of person
who attempted to stop him as he left bank
after robbing it, or that he formulated such
intent during actual commission of robbery.

28. Homicide ¢=18(1)

Under Texas law, felony murder consists
of person committing or attempting to com-
mit underlying offense and, in course and
furtherance of that commission or attempt,
that person commits or attempts to commit
act clearly dangerous to human llfe that
causes death of victim., ’

29, Homicide &=18(5)

Under Texas law, there is no require-
ment in case of capital murder committed in
course of robbery that intent to cause death
be premeditated or formulated prior to com-
mission of robbery; offender must only have
formulated intent to cause death when he
actually committed murder.

30. Homicide =145

Under Texas law, intent to kill may be
inferred from use of deadly weapon in deadly
manner, and such inference is virtually con-
clusive on issue of intent to kill.”

31. Homicide &=309(6)

Defendant charged with capital murder
under Texas law in connection with shooting
that occurred as defendant attempted to
leave bank he had robbed was not entitled to
jury instruction on lesser-included offense of
voluntary manslaughter; such instruction
would . require evidence that defendant
caused death under immediate influence of
sudden passion arising from adequate cause,
and nothing victim did in attempting to stop
defendant could rise to level of such cause.

32. Homicide €=309(6)

Defendant charged with capital murder
under Texas law in connection with shooting
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occurring as defendant attempted. to-leave
bank he had robbed was not entitled to jury
instructions on lesser-included: offense of in-
voluntary manslaughter; under circum-
stances of shooting, which occurred when
victim attempted to-thwart defendant’s es-
cape, there was not evidence that would sup-
port conclusmn that defendant acted only
with conscious, disregard of substantlal and
unjustifiable risk to victim’s life.

33. Habeas Corpus =498

Federal habeas relief could not be grant-
ed with regard to state trial court’s alleged
failure to fully define term “deliberate” as
used in penalty-phase instruction in petition-
er’s capital murder case; in addition to fact
that petitioner cited no then-existing authori-
ty for fuller definition, recognition of new
requirement of constitutional magnitude and
applymg it retroactively to petitioner’s case
would violate the Teague nonretroactivity
doctrine. 28 U.S.C.A. § 2254,

34. Habeas Corpus &>461

Undér nonretroactivity doctrine recog-
nized by the United States Supreme Court in
Teague v. Lane, federal courts are generally
barred from applying new constitutional
rules of criminal procedure retroactively on
collateral review; for such purpose, “new
rule” is one which was not dictated by prece-
dent existing at time defendant’s convietion
became final, and unless reasonable jurists
hearmg defendant’s claim at time his convie-
tion became final would have felt compelled
by existing’ precedent to rule in his favor,
federal habeas court is barred from doing so
on collateral review. 28 USCA § 2254,

35. Habeas Corpus €&=461

Teague nonretroactivity doctrine apphes
to novel apph(‘atlon of old rule.

36. Criminal Law &=T700(3)

Transcript of evidentiary: hearing held in
connection .with defendant’s -entry -of guilty
plea to: charge of  aggravated robbery: met
none of three Brady requirements for disclo-
sure by prosecution in state capital murder
trial; “defendant was clearly aware of hear-
ing, -and transcript was public record to
which he had access, and although defendant
claimed that transcript somehow pertained. to

his competence, there was:nothing in tran-
seript that amounted to exculpatory or im-
peaching evidence with regard to murder
prosecution. U.S.C.A. Const.Amend. 14.

37. Constitutional Law &268(5)

Under::Brady, suppression-by prosecu-
tion” of ‘evidence favorable to accused upon
request violates due process where evidence
is material either to guilt or-punishment,
irrespective of good faith or bad faith of
prosecution; rule also applies to impeach-
ment evidence, and even inadmissible evi-
dence may be material for Brady purposes.
USCA Const Amend. 14.

38. Crlmlnal Law ¢=700(2.1)

“: There are three elements to valid Brady
claim:* (1) prosecution must suppress or with-
hold evidence, (2) which is favorable, and (3)
material to-defense; undisclosed -evidence is
“material” if there is reasonable probability
that result would have been different had
evidence been disclosed, and “reasonable
probability” is shown when nondlsclosure
puts case in different light so as to under-
mine. conﬁdence in jury verdict. U.S.C.A.
Const.Amend. 14. '

See pubhcatldn Words and Phrases
for other judicial constructions and def-
initions. v

39. Criminal Law ¢=1166(10.10)

Under Brady, if materiality of undis-
closed evidence is established, no harmless
error analysis is employed U S.C.A. Const.
Amend. 14.

40. Habeas Corpus @314 ,

When state-law -default prevent;s state
court from reaching merits of federal claim,
that claim can ordinarily not be reviewed in
federal court. - :

41, Habeas Corpus €422, 424

Generally speaking, in order for claim of
state procedural-fault to. preclude federal re-
view of habeas petitioner’s: claim, last state
court issuing reasoned decision must have
clearly and unequivocally relied. upon proce-
dural default :as independent and. adequate
ground for denying: relief; even when state
court finds : federal "claim is  procedurally
barred but. goes on to reach merits of that
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claim in alternative, state court’s reliance on
procedural default still constitutes indepen-
dent and adequate ground. 28 U.S.C.A.
§ 2254.

42. Habeas Corpus &=422

State procedural rule is adequate for
purposes of procedural default in federal ha-
beas proceeding only if it is firmly estab-
lished at time it is applied, i.e., it is strictly or
regularly applied even evenhandedly to vast
majority of similar claims. 28 U.S.C.A.
§ 2254. , y

43. Habeas Corpus €422 ,

Ordinarily, mere fact that federal habeas
corpus petitioner failed” to abide by state
procedural rule does not, in an of itself,
prevent federal review of claim; -state.court
must actually have relied upon procedural
bar as independent basis for its disposition of
case. 28 U.S.C.A. § 2254.

44. Habeas Corpus €431

Federal habeas courts presume that
there is no independent and adequate state
ground for state court decision when (1) deci-
sion fairly appears to rest primarily on feder-
al law, (2) decision fairly appears to be inter-
woven with federal law, or (3) adequacy and
independence of any possible state law
ground is not clear from face of opinion. 28
US.C.A. § 2254.

45. Habeas Corpus €401, 404

When last state court to write reasoned
opinion rests its decision on claim for relief
on state procedural grounds, petitioner may
obtain federal habeas review of that same
claim only if he can show cause and actual
prejudice for his procedural default or that
failure to address merits of federal claim
would result in miscarriage of justice: 28
U.S.C.A. § 2254.

46. Habeas Corpus <401

In order to satisfy “miscarriage of jus-
tice” test for federal habeas review of pro-
cedurally defaulted claim, petitioner must
supplement . his constitutional elaim with col-
orable showing of factual innocence; to do
so, petitioner must establish fair probability
that, considering all of evidence now avail-
able, trier of fact would have entertained
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reasonable doubt as to guilt. 28 US.C.A.
§ 2254.

See publication Words and Phrases .
for other judicial constructions and def-
initions.

47. Habeas Corpus =401, 404

State habeas court’s finding that peti-
tioner had procedurally defaulted on his
challenge to admission of evidence of prior
conviction during punishment phase in his
capital murder trial barred federal habeas
relief on same grounds, absent showing of
cause and actual prejudice or any allegation
of facts raising question of petitioner’s actual
innocence. 28 U.S.C.A. § 2254.

48. Habeas Corpus ¢=505

In context of federal habeas proceeding,
any error in admission of evidence of peti-
tioner’s prior conviction during punishment
phase in his capital murder trial was harm-
less beyond a reasonable doubt; there was
other evidence establishing that petitioner in
fact committed prior offense as well as sever-
al other prior offenses. 28 U.S.C.A. § 2254,

49. Habeas Corpus @490(1)

Test for harmless error in federal habe-
as corpus action brought by state prisoner is
whether error had substantial and injurious
effect or influence in determining jury’s ver-
dict; factors to be considered include impor-
tance of evidence in prosecution’s case,
whether evidence was cumulative, presence
or absence of other evidence corroborating or
contradicting evidence in question, and over-
all strength of prosecution’s case, which fac-
tor is probably the most important in deter-
mining whether error was harmless. 28
U.S.CA. § 2254.

50. Jury €=33(5.15)

Under Batson, three-step inquiry must
be undertaken to determine whether per-
emptory challenge has been used in way that
violates equal protection clause: (1) opponent
of strike must make prima facie showing that
proponent exercised it on basis of juror’s
cognizable racial background; (2) burden
then shifts to proponent of strike to articu-
late race-neutral explanation for removing
potential juror in question; and (3) trial
court must determine whether opponent of
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strike has carried his burden of proving pur-
poseful discrimination. U.S.C.A.. Const.
Amend. 14. P

51. Jury ¢=33(5.15)

Under Batson, unless discriminatory in-
tent is inherent in prosecutor’s explanation
for exercising peremptory challenge, reason
given will be deemed race-neutral; reason
need not be plausible or rise to level of
challenge for cause, but merely must contain
clear and reasonably specific articulation of
legitimate reason for strike. U.S.C.A. Const.
Amend. 14.

52. Jury €=33(5.15)

Under Batson, prosecutor’s explanation
for exercising peremptory challenge need not
be quantifiable and may include intuitive as-

sumptions upon confronting a potential juror.
U.S.C.A. Const.Amend. 14.

53. Jury ¢=33(5.15) .
State prosecutor’s proffered reasons for
exereising: peremptory challenge against sole
remaining black venireperson were facially
race-neutral and were not established to be
pretextual;, among reasons cited were fact
that circumstances caused venireperson to be
escorted to courthouse by deputy sheriff,
which might prejudice her against state, and
fact that venireperson gave ambivalent an-

swers regarding death penalty.” U.S.C.A.
Const.Amend. 14.

54. Habeas Corpus =769
Even ambiguous record entitles state
court fact findings to presumption of correct-

ness in federal habeas proceeding. 28
U.S.C.A. § 2254(d).

55. Habeas Corpus =505 =

In context of federal habeas proceeding,
any -error during punishment phase in peti-
tioner’s.capital murder- trial in admitting: po-
lice officers’ testimony.that petitioner’s repu-
tation for being peaceful and law-abiding was
bad ~wag harmless  beyond.. a reasonable
doubt; in addition to fact that petitioner
cited no authority for claim that admission of
such testimony violated his econstitutional
rights, there was overwhelming other evi-
dence adduced during punishment phase re-
garding petitioner’s involvement in prior

crimes; some involving violence or threat of
violence, and there was no reasonable proba-
bility that reputation testimony had any im-
pact' on outcome: of punishment. phase. 28
URS.C.A. § 2254.

56. Habeas Corpus =452, 453

State prisoner seeking federal court re-
view of conviction must assert violation of
federal constitutional right, and habeas relief
will not issue to correct errors of state consti-
tutional, statutory, or procedural law unless
federal issue is also presented. 28 U.S.C.A.
§ 2254,

57. Habeas Corpus ¢=489.1

‘When federal court reviews state court
evidentiary rulings . on petition for habeas
corpus, it will grant: relief only if state court
error is sufficiently egregious as to render
entire trial fundamentally unfair; challenged
evidence must be crucial, critical, or- highly
significant; factor in context of entire . case.
28 US.C.A. § 2254. -

58. Habeas Corpus =481

Test to determine whether trial error
makes trial fundamentally unfair so as to
warrant  federal habeas relief.is whether
there is reasonable probability that verdict
might have: been different had trial been
properly conducted. 28 U.S.C.A. § 2254,

59. Homicide &357(4) . ’

Sentencing. jury in capital murder trial
may not be prevented from . considering any
mitigating evidence presented by defendant
which relates to defendant’s character or cir-
cumstances of offense.

60. Habeas Corpus =498

Failure by trial court in Texas capital
murder prosecution to ‘give any special in-
structions regarding jury’s consideration of
mitigating evidence during penalty phase did
not violate constitutional principles so as to
warrant federal habeas relief; alleged miti-

‘gating -evidence relied on by petitioner in

seeking relief consisted of his expressions of
remorse -and testimony that after he-shot
vietim he stood over him to see how badly he
had been injured, and such evidence could
properly and -adequately be considered by
jury without need: for special instructions;
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moreover, other potentially mitigating evi-
dence relating to petitioner’s childhood was
not introduced as a matter of trial strategy,
and petitioner was procedurally barred from
premising habeas claim on evidence that
could have been but was not proffered at
trial. 28 U.S.C.A.'§ 2254.

61. Homicide =311

Properly preserved Penry claim regard-
ing jury’s consideration of mitigating evi-
dence during penalty phase in Texas capital
case will only prove meritorious if each of
two requirements are met: (1) evidence prof-
fered at trial must actually be mitigating, i.e.,
must relate to defendant’s character or back-
ground or to circumstances of offense or be
sufficient to leave reasonable juror to impose
penalty less than death, and (2) evidence
proffered at trial must have been beyond
effective reach of jury, ie., there must be
reasonable likelihood that jury applied Texas
special issues in way that prevented consid-
eration of constitutionally relevant mitigating
evidence.

62. Homicide €=358(1)

In state capital murder trial in connec-
tion with murder oceurring during bank rob-
bery, evidence that victim’s family had set-
tled civil lawsuit brought against bank was
not relevant to any issues in case and was
properly excluded; while defendant argued
that settlement amounted to admission on
part of bank that its employee was at least
partially responsible for fatal shooting, there
was nothing to indicate that settlement in-
cluded any specific admissions of fault.

63. Habeas Corpus 492

In context of federal habeas claim, state
trial court’s exclusion of evidence of bank’s
settlement of civil lawsuit against it in peti-
tioner’s prosecution for capital murder in
connection with shooting occurring during
bank robbery did not violate any specific
constitutional right or render petitioner’s tri-
al fundamentally unfair, and was harmless
beyond a reasonable doubt; while petitioner
claimed that settlement indicated that bank
employee was at least partially responsible
for shooting, petitioner was able to introduce
such evidence without introducing settle-
ment. 28 U.S.C.A. § 2254.
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64. Habeas Corpus <=670(1)

Federal habeas petitioner’s allegations
regarding “forced” medication during state
capital murder trial were inadequate to war-
rant relief; petitioner alleged no facts show-
ing that he was in fact forced to take medi-
cations involuntarily, and record revealed
defense counsel’s statement of appreciation
to court for assisting petitioner in obtaining
medications, 28 U.S.C.A. § 2254.

65. Habeas Corpus &=481

" Federal habeas relief was not warranted
with regard to claim premised on fact that
portion of voir dire in state capital murder
case was conducted in petitioner’s absence;
in addition to evidence supporting state trial
court’s factual finding that petitioner waived
his right to be present, any error in conduct-
ing voir dire in petitioner’s absence was
harmless beyond a reasonable doubt in view
of fact that members of venire who were
examined outside petitioner’s presence were
subsequently recalled and reexamined in pe-
titioner’s presence. 28 U.S.C.A. § 2254.

66. Criminal Law ¢=636(3)

Evidence supported finding that state
capital murder defendant voluntarily waived
his right to be present during portion of voir
dire; on day preceding defendant’s absence,
both defendant and his counsel advised trial
court that defendant might not appear but
that defendant wished that voir dire would
continue in his absence, and defendant had
extensive criminal record and was familiar
with functioning of criminal justice system
and nature of voir dire proceedings.

67. Criminal Law €636(1)

Before determining whether to continue
with eriminal trial in defendant’s absence,
trial court must inquire into reason for defen-
dant’s absence and determine whether it con-
stitutes voluntary waiver of right to be pres-
ent; whether there has been such waiver
must be determined. according to totality of
circumstances, including background, experi-
ence, and conduct of defendant.

68. Mental Health €432

Criminal defendant may not be tried
unless he is competent; defendant is compe-
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tent to stand trial if: (1) he has sufficient
ability at time of trial to consult with: his
attorney with reasonable degree of rational
understanding and (2) he has rational as well
as factual understanding of. proceedings
against h1m

69. Constitutional Law €=>268. 2(2)

Criminal defendant has procedural due
process right to competency hearing whenev-
er facts before trial court raise or should
raise bona fide doubt concerning competence;
in determining whether competency hearing
is required, trial judge must give con51der-
ation to (1) existence of history of 1rrat10na1
behavior, (2) defendant’s bearmg and de-
meanor at time of trial, and (3) prior med1ca1
opinions. U.S.C.A. Const.Amend. 14.

70. Habeas Corpus =718

Federal habeas petitioner asserting
claim that state trial court erred in failing to
hold competency hearing bore burden of
making clear and convincing showing of exis-
tence of real, substantial, and legitimate
doubt as to his mental capacity. 28 U.S.C.A.
§ 2254,

71. Habeas Corpus &=477

Federal habeas petitioner’s allegatlon
that state trial court was aware of facts and
circumstances raising doubt as to his compe-
tence to stand trial, purportedly supported
by materials relating to petitioner’s chﬂdhood
injury and unspecified mental illness prob-
lems, was insufficient to establish existence
of legitimate doubt as to his mental capacity
s0 as to warrant federal habeas relief based
on trial court’s failure to hold competency
hearing. 28 U.S.C.A. § 2254.

72. Habeas Corpus 477

- Federal habeas courts will only consider
clalms of mental mcompetence to stand trial
when facts are sufficient to pos1t1ve1y, un-
equivocally; and clearly generate a real; sub-
stantial, and legitimate doubt as to mental
capacity .of petitioner. 28 U.S.C.A. § 2254,

73. Habeas Corpus =477

In context of claim for federal habeas
relief, record of petitioner’s state capital
murder trial and state postconviction pro-

ceedings-established that petitioner was com-
petent to stand trial. 28 U.S.C.A:- § 2254.

74. Habeas Corpus €742

Federal habeas corpus petitioner bears
burden of demonstrating need -for evidentia-
ry hearing on his claims for relief, and is
entitled to such hearing only where he has
alleged facts which, if proved, would' entitle
him to relief and he did not receive a full and
fair hearing in state court; ro hearing is
necessary where record is“complete and evi-
dence in record is sufficient to provide full
review of claims, where ‘petitioner raises only
legal ‘claims that can bé’ resolved without
presentation of additional evidence, or where

claims raised are based on frivolous or in-

credible allegations.. 28 U.S.C.A. § 2254.

- On motion to alter or amend judgment
75. Habeas Corpus &=746

Federal habeas petitioner was not enti-
tled to evidentiary hearing on claim that his
state trial counsel had conflict of interest,
which claim was premised on counsel’s al-
leged acceptance of campaign contribution
from member of murder vietim’s family more
than- year after petitioner’s trial; - petitioner
alleged no specific facts showing that alleged
contribution in any way related to petition-
er’'s case or counsel’s representation. 28

US.CA. § 2254

76_. Criminal Law @641.5(;5)

* Btanding alone, alleged fact that defen-
dant’s trial counsel accepted campaign:contri-
bution from member of vietim’s family more
than one year after capital murder trial did
not establish conflict of interest resulting in
ineffective. assistance of counsel. U.S.C.A.
Const Amend 6

77 Habeas Corpus =223

* ‘Federal habeas court did not have to
address issue of whether Antiterrorism and
Effectlve Death Penalty Act applied to peti-
tioner’s claims where petition was without
merit under old, moré permissive standards
for granting relief. Antiterrorism and Effec-
tive Death Penalty Act of 1996, § 1, 110 Stat.

1214.
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Stephanie L. Stevens, San Antonio, TX, for
petitioner. ’

Gena A. Blount, Office of the Texas Attor-
ney General, Austin, TX, for respondents.

MEMORANDUM OPINION AND ORDER
BIERY, District Judge.

The Staté of Texas seeks to put to death
one of its citizens, Dwight Dwayne Adanan-
dus. In his petition for federal habeas cor-
pus relief, Mr. Adanandus raises twenty-one
points requiring constitutional review by this
Court and examination of current law on the
issues raised. = For reasons.stated herein,
relief is denied.

% Ed * k) * *

Although in more detail later, the Court
first addresses generally the assertion of in-
effective assistance of trial counsel Steven
Hilbig and the historical professional obli-
gation of lawyers in criminal cases. In a
nation whose landscape is dotted with syna-
gogues and churches, the entreaties of “thou
shalt not kill” and “forgive your enemies” are
challenged by retribution and revenge, un-
derstandable responses to violent crime.
The divergence between what is said on the
Sabbath and what is done on election day has
given secular America its macabre polities of
death, collectively imposed upon the preda-
tors among us through the might of the
State. Having democratically given vent to
normal human emeotions in the face of incred-
ibly heinous acts, the legal exercise of the
power to end a life requires careful scrutiny
by some objective entity bound by the rule. of
law. The alternatives to the imposition of

1. Wiiam Suakespeare, THE SecoNp Part oF Kine
HeNry THE SIXTH act 4, sc. 2:

Cade: I thank you, good people; there shall be
no money; all shall eat and ‘drink on-my
score; and I will apparel them all in one
livery, that they may agree like brothers, and
worship me their lord.

Dick: The first thing we do, let’s kill :all the

~ lawyers. ) . . )

III Tue Histories anp Poems oF SHAKESPEARE 561
(Players Illus. ed., Spencer Press, Inc. (1955).

2. See docket entry no.-25.
3. See docket entry no. 18.

4. See docket entry no. 11.
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the ultimate punishment within a framework
of due process are the anarchy of a lynch
mob or the whim of a dictator and the con-
comitant devolution of society to the level of
those deserving execution.

For the Constitution to be more than mere
words, even those accused of capital murder
must have competent advocacy against the
strength and resources of government.
Though frequently and pejoratively quoted
out of context, Dick the Butcher recognized
lawyers as protectors of English rights;
hence they must be killed to achieve illegiti-
mate seizure of sovereignty.! Based on the
record before it, this Court concludes Mr.
Hilbig and attorneys David Weiner, Julie
Pollock and Stephanie Barclay Stevens ably
fulfilled their professional responsibilities to
Mr. Adanandus and to the rule of law which
protects all citizens.

1. The Record

‘Before the Court are the following peti-
tions and motions: (1) petitioner’s second
amended petition for federal habeas corpus
relief, filed June 25, 1996,% (2) respondent’s
answer and motion for summary judgment,
filed September 12, 19952 (3) petitioner’s
motion for evidentiary hearing, filed July 26,
1995,% (4) respondent’s pleading opposing pe-
titioner’s motion for evidentiary hearing, filed
September 12, 1995,% (5) petitioner’s reply to
respondent’s opposition to an evidentiary
hearing, filed October 16, 1995,% and (6) more
than eight thousand pages of state court
records from petitioner’s capital murder trial,
direct appeal, and state habeas corpus pro-
ceeding.”

5. See docket entry no. 17.
6. See docket entry no. 21.

7. The state court records this Court reviewed in
the course of disposing of this cause include the
numerous photographs admitted into evidence at
petitioner’s state court trial and the many pages
of petitioner’s medical records admitted into evi-
dence at the evidentiary hearing held during
petitioner’s state habeas corpus proceeding. In
Orders issued July 12 and July 18, 1996, this
Court was compelled to direct the respondent to
supplement the record in this cause with those
additional documents and photographs when re-
spondent failed to submit same as part of the
state court records in this cause. See docket
entry nos. 27 and 28.
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II. Statement of the Case

On January 28, 1988, petitioner Dwight
Dwayne Adanandus shot and killed. Vernon
Hanan. while committing an armed robbery
of the Continental National Bank [“CNB”]
in San Antonio, Texas. Several eyewit-
nesses testified that bank teller Patricia
Martinez began yelling she had been robbed
immediately after petitioner left her window.
Vernon Hanan entered the bank lobby, ap-
parently heard the shouts; ‘and lunged at pe-
titioner ds petitioner was attempting to exit
the bank. The two men wrestled with each
other from the bank lobby into the.foyer
where petitioner pushed Hanan away from
himself and down, pointed his gun at Hanan,
and fired the fatal shot. Bank security cam-

8. 'Several eyewitnesses testified at the guili-inno-
cence phase of petitioner’s state court trial to the
details of the bank robbery and the events lead-
ing up to petitioner’s fatal shooting of Vernon
‘Hanan on January 28, 1988. See Statement of
Facts from Petitioner’s State Court Trial, Volume
17 of .27, Testimony of :Judy K. Hilton, at pp.
5229-56; Volume 18 of 27, Testimony of Rita
Perez; at pp. 5638-81;  Volume 18 of 27, Testi-
mony of Patricia Mamnez at pp..5683-5807;
Volume 19 of 27, Testimony of Guadalupe Loza-
no, at pp. 5808-44 and 5850-78; Volume 21 of
27, Testimony of Nehemiah Cantu, at pp. 6633-
87, Volumeé 22 of 27, Testimony of Rudolph
Kasper at pp. 6728-48; Volume 22 of 27, Testi-
mony of William McGinty, at pp. 6768-94; Vol-
ume 22 of 27, Testimony of Alvaro Gonzalez, -at
pp. 6794-6822; and Volume 22 of 27, Testimony

- of Celia Pena, at pp. 6823-63. It was uncontro-
verted at the guilt-innocence phase of petitioner’s
trial that a single shot had traveled through Ver-
non. Hanan’s right forearm before entering his
chest, piercing his sternum, passing through one
of the chambers of his heart, moving through the
aorta, and moving through the left pulmonary
vein before lodging in the soft tissue overlaying
the spinal cord. ‘See Statement of Facts' from
petitioner’s state court trial, Volume 21 of 27,
Testimony of Vincent DiMaio, at pp. 6489-6506.
There was no dispute the wounds caused by this
bullet actually caused Vernon Hanan's. death.

" Id., Volume 20 of 27, Testimony of John Cal-
houn, at pp. 6214-23; and Volume 21 of 27,
Testimony of Vincent DiMaio, at p. 6504. There
was .also.no dispute the fatal bullet had been
fired from petitioner’s gun and petitioner’s gun
was at a distance of approximately two feet from
Vernon Hanan’s forearm when it was fired.. /d.,
Volumes 20-21 of 27, Testimony of Richard
Stengel, at'pp. 6331-35 and 6348; and Volume

" 21 of 27, Testimony of Vincent DiMaio, at pp.
6490-91 and 6597-99. -

" In his closing argument at the guilt-innocence
phase of trial, petitioner’s trial counsel admitted
petitioner had robbed the bank and acknowl-

eras -recorded -almost the entire series of
events leading up to the fatal shooting,
There has never been any genuine dispute
as to the operative facts.® Petitioner was in-
dicted in cause no. 88-CR-1454 on a charge
of capital murder on April 12, 1988.9 '

Jury selection in petitioner’s state court
trial began on March 29, 1989.1 The guilt-
innocence * phase  of petitioner’s trial began
May 1; 19891 On May 9, 1989, the jury
found petitioner guilty of the offense of ‘capi-
tal murder.? The next day, the punishment
phase of petitioner’s trial began, and two
days later, May 12, 1989, the jury returned
its verdict on the punishment special issues.
The trial court sentenced: petitioner to
death,1®

edged petitioner had shot Vernon Hanan but
argued pefitioner had not done so intentionally
and petitioner had ‘not, as the prosecution had
suggested in its opening argument, stood over a
fallen Vernon Hanan and fired the fatal shot
while” Hanan was lying flat on his back. "See
Statement of Facts from petitioner’s state court

* trial, ‘Volume 23 of 27, at pp. 6920-69. At the
- punishment phase of his trial; petitioner admit-
ted he had pulled the trigger of his- gun but
testified he had not intended to kill Vernon Han-
an. Id., Volume 26 of 27, Testimony of Dwight
Dwayne Adanandus, at pp.-7526-27, 7556, 7559,
7571—73 and 7605 -

9. - Copies of petitioner s indictment appear
: throughout the pleadings and state court papers
:now before this Court. - See, e.g., Statement of

Facts from petitioner’s state court trial, Volume
IA, at p. 2; Statement of Facts. from: pétitioner’s
state habeas corpus proceeding, at p. 229.

10. See Statement of Facts from: petitioner’s state
court trial, Volume 2 of 27, at pp. 87-96. Im-
mediately prior to the commencement of the
general voir dire, a pretrial hearing was held to
address defense counsel’s concerns about local
media photographing or-videotape recording the

“members of the venire as they entered the court-
room. Id. Immediately. after that brief hearing,
the general voir dire began. Id. at p. 96.

11.  See Statement of F acts from petitioner s state
court triai Volume:17 of 27, at.p. 5209

12, See Statetnent of Facts from petltioner s-state
court trial, Volumé 23 of 27, af p. 7005.

13. See Statement of Facts from petitioner’s state
" court trial, Volume 26 of 27, at pp. 7698-7700.
More specifically, the jury answered “Yes” in
response to each of the three special issues sub-
mitted to it at the punishment phase of trial, i.e.,
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. Petitioner appealed his conviction and sen-
tenice. In an opinion issued June 16, 1993,
the Texas Court of Criminal Appeals af-
firmed petitioner’s conviction and sentence.'*
The United States Supreme Court denied

questions asking whether (1) petitioner had acted
deliberately in killing the decedent, (2) petitioner
posed a continuing threat of violence to society,
and (3) petitioner’s.action in killing the decedent
was an unreasonable response to the decedent’s
conduct.

14. See Adanandus v. State, 866 S.W.2d 210 (Tex.
Crim.App.1993), cert. denied, 510 U.S. 1215, 114
S.Ct. 1338, 127 L.Ed.2d 686 (1994). In his ap-
pellate brief, petitioner presented some forty-sev-
en grounds for relief, consisting of arguments
that (1) the state trial court erred in refusing to
dismiss the venire after conducting a portion of
the voir dire in petitioner’s absence, (2) the state
trial court erred in conducting a portion of the
voir dire in petitioner’s absence, (3) the state trial
court erred in denying petitioner’s challenge for
cause to venireperson George Jordan, (4) the
state trial court erred in denying petitioner’s
challenge for cause to venireperson Thomas
Cano, (5) the state trial court erred in overruling
petitioner’s objections to a hypothetical question
asked during the individual voir dire of Amelia
McDaniel, (6) the state trial court erred in refus-
ing to dismiss the array based on the prosecu-
tion’s violation of Batson equal protection princi-
ples in striking the lone remaining black member
of the venire, Sharon King, (7) the state trial
court erred.in overruling petitioner’s objection to
the - prosecution’s definition of culpable mental
states during voir dire, (8) the state trial court
cerred in admitting over petitioner’s objection
reputation testimony given by witnesses Frank
Rodriguez, Harvey Jackson, and Danny Lewis,
(9) the jury instructions prevented the jury from
making a reasoned moral response to relevant
mitigating evidence, (10) the state trial court
erred in overruling petitioner’s requested jury
instructions on mitigating evidence, (11) the state
trial court erred in denying petitioner’s request
for a jury instruction on the effect of a hung jury,
(12) the state trial court erred in denying peti-
tioner’s request for a definition of “deliberately”
in the punishment phase jury instructions, (13)
the state trial court erred in denying petitioner’s
motion for mistrial after.the prosecution asked
an improper question of witness William McGin-
ty, (14) the state trial court erred in excluding the
testimony of defense witness William Stolhanske,
(15) the state trial court erred in overruling peti-
tioner’s objection to the admission of State’s Ex-
hibits 132, 133, and 134, photographs containing
irrelevant and inflammatory material, (16) the
state .trial court erred in denying petitioner’s
request for a jury instruction on voluntary con-
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petitioner’s petition for certiorari on March
21, 199455 .

On September 7, 1994, petitioner filed his
initial application for state habeas corpus re-
lief.® On October 21, 1994, petitioner filed

duct, (17) the state trial court erred in denying

_ petitioner’s requests for jury instructions on the
lesser-included offenses of felony murder, volun-
tary: manslaughter and involuntary manslaugh-
ter, (18) there was insufficient evidence establish-
ing petitioner intentionally killed the victim, (19)
there was insufficient evidence to support the
jury’s verdict on the first special issue at the
punishment phase, i.e., the question whether pe-
titioner's conduct in killing the decedent had
been deliberate, (20) there was insufficient evi-
_dence to support the jury’s verdict on the second

" special issue at the punishment phase, ie., the
question whether petitioner’s conduct in killing
the decedent was unreasonable in response to
the decedent’s conduct, (21) the state trial court
erred in permitting the prosecution to introduce
evidence of petitioner’'s unadjudicated criminal
conduct at the punishment phase of trial, (22) the
state trial court erred in denying petitioner’s
request for a jury instruction at the punishment
phase of trial stating it was the prosecution’s
burden to establish each instance of petitioner’s
unadjudicated criminal conduct beyond a rea-
sonable doubt, (23) petitioner’s constitutional
rights were violated by the admission of unadju-
dicated criminal conduct at the punishment
phase of petitioner’s criminal, trial when such
evidence is not admissible at the punishment
phase of non-capital offenses, and (24) the state
trial court erred in permitting the state to intro-
duce evidence of unadjudicated criminal conduct
without proper notice to petitioner.

15. See Adanandus v. Texas, 510 U.S. 1215, 114
S.Ct. 1338, 127 L.Ed.2d 686 (1994).

16. See Statement of Facts from petitioner’s state
habeas corpus proceeding at pp. 1-27. In his
initial state habeas corpus application, petitioner
asserted six grounds for relief, consisting of
claims.that (1) petitioner’s trial counsel had ren-
dered. ineffective assistance by failing to present
mitigating evidence showing petitioner had suf-
fered a head injury as a child, (2) the state trial
court erroneously failed to define the term “rea-
sonable doubt” in its jury instructions, (3) the
state trial court erred in denying petitioner’s
requests for jury instructions on the lesser-in-
cluded offenses of felony murder, voluntary man-
slaughter, and involuntary manslaughter, and (4)
the state trial court erred in denying petitioner’s
request that a definition of “deliberately” be in-
cluded in the punishment phase jury instruc-
tions.
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an amended application for state habeas cor-
pus relief'? The state trial court held an
evidentiary hearing on petitioner’s state ha-
beas corpus application on November 21,
1994. At the hearing, petitioner’s counsel
introduced extensive medical records relating
to petitioner’s childhood head trauma and
also testified.’® In an Order issued January
9, 1995, the state trial court issued its find-
ings of fact, conclusions of law, and recom-
mended petitioner’s state habeas;corpus .ap-
plication be denied.? On February 21, 1995,
the Texas Court of Criminal Appeals denied
petitioner’s state habeas corpus-application in
an_unpublished per curiam opinion finding

17. . Id. at pp. 43-113. . In his amended applica-
tion for state habeas corpus relief, petitioner
presented numerous grounds for relief, num-
bered “IV, V, VI, VII, VIII, IX, X, XI, XII, XIII,
XIV, XV, XVI, XVII, XVHI, XIX, XX, XXI, XXII,
XXIII, XXIV, XXV, XVI, XXVII, XXVIII, XXIX,
XXX, and XXXI,” consisting of arguments that (1)
the state trial court erred in denying petitioner’s
requests for jury instructions on the lesser-in-
cluded offenses of felony murder, voluntary man-
slaughter, and involuntary manslaughter, (2) the
prosecution failed to provide exculpatory and
-mitigating evidence to the defense, (3) petition-
er’s sentence was based. in part.on an invalid
prior conviction, (4) the state trial court violated
state law and equal protection principles when it
refused to dismiss the entire venire after the
prosecution improperly exercised ‘a peremptory
challenge to dismiss the lone remainirig black
from the venire panel, (5) the state trial court
erred in admitting testimony of three prosecution
witnesses regarding petitioner’s bad’ reputation
for being peaceful and law abiding, (6) the jury
instructions deprived the jury of the opportunity
to make a reasoried moral responsé’ to' relevant
mitigating evidence, (7) the state trial court erred
in denying petitioner’s requests for jury instruc-
tions on mitigating evidence, (8) the state trial
court erred in denying petitioner the right to call
witness William Stolhanske, (9) petitioner’s
forced medication violated his "constitutional
rights, (10) the state trial court erred in:dismiss-
ing the array after it conducted a portion of the
voir dire in petitioner’s absence, (11) the state
trial court erred in conducting a portion of the
voir dire portion of trial in petitioner’s absence,
(12) petitioner was legally incompeéterit to stand
trial; and (13) the state trial court erréd in per-
mitting the State to iintroduce evidence.of unad-
judicated criminal conduct at the pumshment
phase of trial.

18. The Statement of Facts from the" state trial
court’s November 21, 1994 evidentiary hearing
in petitioner’s state habeas corpus proceeding is
included separately with the state court records
from that proceeding submitted to this Court by
respondent. In addition, the Statement of Facts
from petitioner’s state habeas corpus proceeding
also includes the transcript from an evidentiary

the state- trial ‘court’s findings and conclu-
sions were supported by the record and de-
nied relief on the basis of those ﬁndmgs and
conclusions.2

On May 3, 1995, petltloner filed his motion
for leave to proceed In Forma Pauperis and
for appointrhent of experts,! motion for ap-
pointment of counsel,? motion for stay of
execution,® and motion for time to amend,*
together with an initial petition for federal
habeas corpus relief, setting therein some
twenty-one (21) grounds for relief?  In an
Order issued May 4, 1995, this Court granted
petitioner’s motions for stay of execution, for

_hearing held April 27, 1981, in state district
_court in Nolan County, Texas, at which the state
court judge heard testimony regarding petition-
ef’s competenice to enter a guilty plea in' an
aggravated robbery case. See Statement of Facts
from petitioner’s state habeas corpus proceeding,
" atpp. 181-211.

In the interim between petitioner’s state court
trial and the filing of petitioner’s state habeas
corpus application, more specifically in Novem-
ber, 1990, petitioner’s lead trial counsel, attorney
Steven C. Hilbig, was elected Criminal District

" Attorney of Bexar County, Texas. 'Thérefore, in
January, 1991, the state trial court appointed a
District Attorney Pro Tem to represent the state

_in any further proceedings in petitioner’s case.

19. See Statement of Facts from petxtloners state
habeas ¢ corpus proceeding, at pp. 234-42." In its
findings -and eonclusions, the state trial court
held that (1) many: of petitioner’s grounds for
state_habeas corpus relief had been. addressed
and d1sposed of on the merits in the course of
petitioner’s direct appeal and, therefore, did not
present a basis for state habeas corpus relief, (2)
petitioner’s trial counsel had made a tactical

~decision after reviewing petitioner’s medical rec-

: ords not to introduce same into evidence, (3) the
evidence which petitioner claimed the prosecu-
tion withheld from the defense was, in fact, a
public record and, therefore, available to peti-
tioner through the exercise of ‘due diligence, (4)
petitioner -had failed to present. any evidence
establishing he was forcibly medicated :at any
time relevant to his trial, and (5) petitioner had
failed to present any evidence showing he was
“incompetent to stand trial. Id. g

30, 'See'Ex pa;'te':Adanaridu‘s; ‘Writ No. 27;875-01
(Tex.Crim.App. February 21, 1995).

21. See docket entry no. 1. ..
22. See docket entry no. 2
23. See docket entry no. 3.
24, See docket entry no. 4.

5

25. See docket entry no.
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appointment of counsel, and for leave and
time to file an amended petition.?s

On July 26, 1995, petitioner filed a motion
requesting an evidentiary hearing.?’ On that
same day, petitioner also filed an amended
petition for federal habeas corpus relief in
which he asserted a single, multi-faceted
ground for relief alleging ineffective assis-
tance on the part of his trial counsel.?

On September 12, 1995, respondent filed a
pleading opposing petitioner’s request for an
evidentiary hearing # and an answer and mo-
tion for summary judgment3® On October
16, 1995, petitioner filed a reply to respon-
dent’s opposition to petitioner’s request for
an evidentiary hearing and a reply to respon-
dent’s answer and motion for summary judg-
ment. In each of these replies, petitioner
argued he had not been provided an expert
witness during his state habeas corpus pro-
ceeding.3! On November 6, 1995, this Court
issued an Order directing petitioner to state
on the record whether he was withdrawing
all of the grounds for relief contained in his
initial federal habeas corpus petition.¥ Peti-
tioner filed a responsive pleading on Novem-
ber 21, 1995, advising the Court he still
wished to assert all of the grounds for relief
contained in his initial federal habeas corpus
petition and requesting leave to file a second
amended federal habeas corpus petition.®
The Court granted this request on June 25,
1996.3 ’

In his second amended federal habeas cor-
pus petition, filed June 25, 1996, petitioner
asserts some twenty-one grounds for relief
consisting of the following arguments:

1. the petitioner’s trial counsel rendered

. ineffective assistance by (a) failing to
introduce evidence showing petitioner
had suffered a head injury during his
childhood and (b) allowing his political
ambitions to result in a conflict of in-
terest in connection with petitioner’s
case; :

26. See docket entry no. 6.

27. See docket entry no. 11.

28. See docket entry no. 12.

29. See docket entry no. 17.

30. See docket entry no. 18.

2.

10.

1L

31.

32.

33.

34.
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the state trial court erroneously failed
to define the term “reasonable doubt”

" in the jury charge;

the state trial court erroneously denied
petitioner’s requested jury instructions
at the guilt-innocence phase of trial on
the lesser-included offenses of felony
murder, voluntary manslaughter, and
involuntary manslaughter;

the state trial court erroneously denied
petitioner’s requested definition of “de-
liberately” in the jury instructions -at
the punishment-phase of trial;

the prosécution withheld potential ex-
culpatory evidence from the defense
relating to a prior competency hearing
held in 1981 in another eriminal pro-

_ ceeding against the petitioner;

- petitioner’s sentence was based on an

invalid prior conviction;

the prosecution violated equal protec-
tion principles' when it used a per-
emptory challenge to strike the last
remaining black member of the jury
venire;

the state trial court erroneously admit-
ted the testimony of three prosecution
witnesses regarding petitioner’s bad
reputation at the punishment phase of
trial;

the jury instructions deprived petition-
er’s jury of the opportunity to make a
reasoned moral response to mitigating
evidence;

the state trial court erroneously .de-
nied petitioner’s requested jury in-
structions regarding mitigating evi-
dence;

the state trial court erroneously de-
nied petitioner’s requested jury in-
structions regarding the effect of a
hung jury;

See docket entry nos. 20 and 21, respectively.
See docket entry no. 22.
See docket entry no. 23.

See docket entry no. 24.
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‘12, the state trial court erroneously de-
nied petitioner’s right to call witness
William Stolhanske;

13. -petitioner’s constitutional rights were
violated by’ h1s forced medication dur-
ing trial;

14. the state trial court erred in conduct-
ing a portion of the voir dire portion
of trial in petitioner’s absence and in
refusing to dismiss the array after so
doing; and - :

15. the petitioner was mcompetent to

© stand trial®

.- On July 9, 1996, respondent filed a plead-
ing argumg this federal habeas corpus pro-
ceeding is now governed by the provisions of
the Antiterrorism and Effective Death Penal-
ty -Act-of 1996 %% and this Court must apply
the provisions of that enactment to this cause
despite the fact the Texas state statute which
respondent identifies as satisfying the proce-
dural prerequisites of the federal enactment
did not become effective until after the dispo-
sition of petitioner’s state habeas corpus ap-
plication.®”

"I Analyszs and Authortttes V

A T neffective Assistance Arguments

7-In his initial ground for federal habeas
corpus relief; petitioner argues his trial coun-
sel rendered ineffective assistance by (1) fail-
ing to investigate, develop, and present at
either - the guilt-innocence or punishment
phases of trial evidence showing that (a) due
to a head injury he suffered as a child,
petitioner- suffers from a neuropsychological

35.-See docket entry no. 25. The listing of

- grounds for:relief set forth in the text is a sum-
mary of the petitioner’s claims and, at various
points, groups together several related claims
among the twenty-one grounds for relief asserted
in petitioner’s  second amended federal habeas
corpus petition

36. Pub.L. No. 104—132 110 Stat. 1214 (1996).

~ The Fifth Circuit has already ‘held that'at least
some portions of the’ Antlterronsm and Effectlve

" Death Penalty Act. becamie effectlve on April 24,
1996.  See Mendez-Rosas v.'I.N.S., 87 F:3d 672,
674-76 (5th Cir.1996). '

37. See docket entry no. 26." For the reasons
discussed at length hereinafter, it is not neces-
sary for this Court to resolve the issue of the
applicability of this new federal statute to this
cause. The provisions of this recent enactment

impairment- and- (b) petitioner suffered from
an unstable family background, verbal and
physical abuse as a child, and substance
abuse, but still possesses redeeming qualities
and (2) allowing said trial counsel’s. political
ambitions to, create a conflict of interest
which inferfered with said counsel’s ability to
represent petitioner.3®

1. Standard of Review

The constitutional standard for determin-
ing whether a criminal defendant has been
denied the effective assistance of counsel, as
guaranteed by the Sixth Amendmient, was
announced by the Supreme Court in the case
of Strickland v. Washington:

A convicted defendant’s claim that coun-
sel’s assistance was so defective as to re-
quire reversal of a conviction or death
sentence has two components. First, the
defendant must show that counsel’s perfor-
mance was deficient. This requires show-
ing that counsel made errors so serious
that counsel was not functioning as the
“counsel” guaranteed the defendant by the
Sixth Amendment. Second, the defendant
must show that the deficient performance
prejudiced the - defense. This requires
showing that counsel’s errors were so seri-
ous as to deprive the defendant of a fair
trial, a trial whose result is reliable.3®

[1-5] In order to establish counsel’s per-
formance was constitutionally deficient, a
convicted defendant must show counsel’s rep-
resentation “fell below an objective standard
of reasonableness.” # In so doing, a convict-

raise considerable barriers and impediments to
state prisoners seeking federal habeas corpus re-
lief in death penalty cases. However, even if this
Court applies the provisions of the law as it
existed prior to the effective date of that recent
enactment, petitioner is not entitled to federal
habeas corpus relief in this proceeding.

38. ' See Petitioner’s Second Amended. Petition for
1"Post—Conviction- Writ of Habeas Corpus, filed
June 25; 1996, docket entry no. 25, at pp. 7-17.

39. 466 U.S. 668, 687, 104 S.Ct. 2052, 2064, 80
LEd.2d 674 (1984).

40. Darden v. Wainwright, 477 U.S. 168, 184, 106
S.Ct. 2464, 2473, 91 L.Ed.2d 144 (1986); Strick-
land v. Washington, 466 ‘U.S. at 687-88, 104
S.Ct. at 2064; ‘Andrews v. Collins, 21 F.3d 612,
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ed defendant must carry the burden of proof
and overcome a strong presumption that the
coriduct of his trial'counsel falls within a wide
range of reasonable professional assistance.!
The courts are extremely deferential in scru-
tinizing the performance of counsel and make
every ‘effort to-eliminate the' distorting ef-
fects of hindsight.#? It is strongly presumed
counsel has rendered adequate assistance
and made all significant decisions in the exer-
cise of reasonable professional judgment3

621 (5th Cir.1994), cert. denied, — U.S. ——,
115 S.Ct. 908, 130 L.Ed.2d 790 (1995); Duff-
Smith v. Collins, 973 F.2d 1175, 1182 (5th Cir.
1992), cert. denied, 507 U.S. 1056, 113 S.Ct.
1958, 123 L.Ed.2d 661 (1993); Black v. Collins,
962 F.2d 394, 401 (5th Cir.), cert. denied, 504

. U.S. 992, 112 S.Ct. 2983, 119 L.Ed.2d 601
(1992).

41. See Strickland v.:Washington, 466 U.S. at 687-

.91, 104 S.Ct. at 2064-66; Belyeu v. Scott, 67

" F.3d 535, 538 (5th Cir.1995), cert. denied, —
US..——, 116 S.Ct. 1438, 134 'L.Ed.2d 559
(1996);. Loyd v.-Whitley, 977 F.2d :149, 156 (5th
Cir.1992), cert. denied, 508 U.S. 911,.113 S.Ct.
2343, 124 LEd 2d 253 (1993) Duﬁ—Smlth .
Collins, 973 ¥.2d at 1182; Drew v. Collins, 964
F.2d 411, 422 (5th Cir.1992), cert. denied, 509
U.S. 925,..113 S.Ct. 3044, 125 L.Ed.2d 730
(1993); Lincecum v. Collins, 958 F.2d 1271, 1278
(5th Cit.), cert. denied, 506 U.S. 957, 113 S.Ct.
417, 121-L.Ed.2d 340 (1992); Wilkerson v. Col-
lins, 1950 F.2d. 1054, 1064:(5th Cir.1992), cert.
denied, 509  U.S. 921, 113 S.Ct.- 3035, 125
L.Ed.2d 722 (1993); United,’Svtateskv. Smith, 915
F.2d 959, 963 (5th Cir.1990); Ellis v. Lynaugh,
873 F.2d 830, 839 (5th Cir.), cert. denied, 493
U.S. 970, 110 S.Ct. 419, 107 L.Ed.2d 384 (1989);
Crockett v. McCotter, 796 F.2d:787, 791 (5th Cir.),

. cert. denied, 479 U.S. 1021, 107 S.Ct. 678, 93
L.Ed.2d 728 (1986). A federal habeas petitioner
‘must carry the burden of demonstrating both
counsel’s” deficient performance and' resultant
prejudice. Burnett v. Collins, 982 F.2d 922, 928
(5th Cir.1993); Martin v. Maggio, 7i1'F.2d'1273,
1279 (5th Cir.1983), cert. denied, 469 U.S. 1028,
"105°8.Ct. 447, 83 L.Ed.2d 373 (1984).

42. See Lockhart v. Fretwell, 506 U.S. 364, .372,
113 S.Ct. 838, 844, 122 L.Ed.2d 180 (1993);
Burger v.. Kemp, 483 U.S. 776, 789, 107 S.Ct.
3114, 3123, 97 L.Ed.2d 638 (1987); Strickland v.
- Washington, 466 U.S. at 689, 104 S.Ct. at 2065;
United States v. Gaudet, 81 F.3d 585, 592 (5th
Cir.1996); Belyeu v. Scott, .67 F.3d .at 538;
Williams v. Scott, 35 F.3d 159, 164 (5th Cir.
1994), cert. denied, — U.S. —, 115 S.Ct. 959,
130 L.Ed.2d 901 (1995); Williams v. Collins, 16
F.3d 626, 631 (5th Cir.), cert. denied, — U.S.
——, 115:8.Ct. 42, 129 L.Ed.2d 937 (1994); Loyd
v. Whitley, 977 F.2d at 156; Lincecum v. Collins,
958 F.2d.at 1278; Wilkerson v. Collins, 950 F.2d
at 1064; Mclnerney v. Puckett, 919 F.2d 350, 353
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An attorney’s strategic choices, usually based
on information supplied by the defendant and
a thorough investigation of relevant facts and

klaw, are virtually unchallengeable.* Counsel

is required neither to advance every nonfriv-
olous argument nor to mvestlgate every con-
ceivable matter into which inquiry could be

classified as nonfrivolous.*

[6-8]1 -The proper standard,fofzf evaluating
counsel’s performance under. the Sixth
Amendment is “reasonably. effective assis-

(5th Cir.1990); . Ellis v. Lynaugh'873 F.2d at 839;

" Green v. Lynaugh, 868 F.2d 176, 178 (5th Cir.),
cert. denied, 493 U.S. 831, 110 S.Ct. 102, 107
L.Ed.2d 66 (1989); Enriquez-v. Procunier;, 752
F.2d 111, 114 (5th Cir.1984), cert. denied, 471
U.S. 1126, 105 S.Ct. 2658, 86 L.Ed.2d 274
(1985); Ross v. Estelle, 694 F.2d 1008, 1012 (5th
Cir.1983). The deficiency prong of Strickland is
judged by counsel’s conduct under the law exist-
ing at the time of the conduct. . Westley. v. John-
son, 83 F.3d 714, 723 (Sth Cir.1996) (citing Lock-
hart v. Fretwell, 506 US at 372 113 SCt at
844).

43. See Strickland v. Washington, 466 U.S. at 690,
104 S.Ct. at 2066; Duff-Smith v. Collins, 973
F.2d at 1182; Drew v. Collins, 964 F.2d at 422;
Wilkerson v. Collins, 950 F.2d at 1064-65; Bates
v. Blackburn, 805 F.2d 569, 578 n. .7 (5th Cir.
1986), cert. denied, 482 U.S. 916, 107 S.Ct. 3190,
96 L.Ed.2d 678 (1987); Martin v. McCotter, 796
F.2d 813, 816 (5th Cir.1986), cert. denied, 479
U.S. 1057, 107 S.Ct. 935, 93 L.Ed.2d 985 (1987);
Lockhart v. McCotter, 782 F.2d 1275, 1279 (S5th
er.l986), cert. denied, 479 U.S. 1030, 107 S.Ct.

873,93 LEd.2d 827 (1987).

44. See Bryant v. Scott, 28 F.3d 1411, 1415 (5th
Cir.1994) (citing Stnckland v Washmgton 466
~ U.S.at 691, 104 S. Ct. at 2066).

45. See_ Sones v. Hargett; 61 F.3d 410, 415 n. 5
(5th Cir.1995) (“‘Counsel cannot be deficient for
failing to press a frivolous point.”’); United States
v. Gibson; 55 F.3d 173, 179 (5th Cir.1995)
(“Counsel is not required-by the Sixth Amend-
ment to file meritless motions.”); : Smith v. Col-
lins, 977 F.2d 951, 960 (5th Cir.1992), cert. de-
nied, 510 U.S. 829, 114 S.Ct. 97, 126 L.Ed.2d 64
(1993) (“The defense of a criminal case is not an
undertaking in which everything not prohibited
is required. Nor does it contemplate the employ-
ment of wholly unlimited time and resources.”);
Koch v. Puckett, 907 F.2d 524, 527 (5th Cir.1990)
(“[Clounsel is not required to make futile mo-

" tions or objections.”); Schwander v. Blackburn,
750 F.2d 494, 500 (5th Cir.1985) (holding de-
fense counsel not required to investigate. every-
one whose name is mentioned by defendant);

- Murray v. Maggio, 736 F.2d 279, 283 (5th Cir.
1984) (“Counsel is not requlred to engage in the
filing of futile motions.”).
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tance.”# “An error by counsel, even if pro-
fessionally unreasonable, does not: warrant
setting aside the judgment of a criminal pro-
ceeding if the error had no effect on the
judgment.” ¥ “Accordingly, any deficiencies
in counsel’s performance must be prejudicial
to the defense in order to constitute ineffec-
tive assistance under the Constitution.” ¥ In
order to establish that he has sustained prej-
udice, the convicted defendant “must ‘show
that there is a reasonable probability that,
but. for counsel’s unprofessional errors; the
result of the - proceeding would have been
different. A reasonable probability is a
probability sufficient to undermine confi-
dence in the outcome,” 49 In addition, analy-
sis of the second. or “prejudice” prong of the
Strickland test must include examination of
whether ~ counsel’s deficient  performance
caused the outcome to be unreliable or the
proceeding to be fundamentally unfair.5
“Unreliability or unfairness does not result if

46. Strickland v. Washmgton 466 U.S. at 687 104
S.Ct. at 2064; Bullock v. Whitley, 53 F.3d 697,
700 (5th Cir.1995).

47. Strickland v. Washington, 466 U.S. at 691, 104
S.Ct. at 2066,

48. Strickland v. Washington, 466 U.S. at 692, 104
S.Ct. at 2067.

49. 466 U.S. at 694, 104 S.Ct. at 2068; ‘see also
Loyd v. Whitley, 977 F.2d at 159; Cantu v. Col-
lins, 967 F.2d 1006, 1016 (5th Cir.1992), cert.
denied, 509 U.S. 926, ‘113 S.Ct. 3045, 125

L.Ed.2d 730 (1993); Drew v. Collins, 964 F.2d at
422; Black v. Collins, 962 F.2d at 401; Smith v.
Puckett, 907 F.2d 581, 584-85 (5th Cir.1990),
cert. denied, 498 U.S. 1033, 111 S.Ct. 694, 112
L.Ed.2d 685 (1991); Crockett v. ‘McCotter, 796
F.2d 787, 793-94 (5th Cir.), cert. denied, 479 U.S.
1021, 107 S.Ct. 678, 93 L.Ed.2d 728 (1986).

50.  See Lockhart v. Fretwell, 506 U.S. 364, 368-
73, 113 S.Ct. 838, 841-45, 122 LEd.2d 180
:(1993); Vuong v. Scott, 62- F.3d 673, 685 (5th

- Cir.), cert. denied, — U.S. —, 116 S.Ct. 557,
133 L.Ed.2d 458 (1995); ArrrLStead v.. Scott, 37
F.3d 202, 207 (5th Cir. 1994), cert. denied, —
US. —— 115 S.Ct. 1709, 131 LEdZd 570
(1995)

51. Lockhart v. Fretwell 506 U S. at 372, 113

. S.Ct. at 844." Thus, prejudice is ‘measured by
current law and not by the law as it existed at the
time of the alleged error. Westley v. Johnson, 83
F.3d at 723 (citing Lockhart v. Fretwell, 506 U.S.
at 372-73, 113 S.Ct. at 844).

52. See Kimwmelman v. Morrison, 477 U.S. 365,
375, 106 S.Ct. 2574, 2583, 91 L.Ed.2d 305

the ineffectiveness of counsel does not de-
prive the defendant of any substantive or
procedural right to which the law entitles
him,” 51

[91 In summary, in order to prevail on a
claim of ineffective assistance of counsel, a
convicted defendant must show (1) counsel’s
representation fell below an objective stan-
dard of reasonableness, and (2) there is a
reasonable probability that, but for counsel’s
unprofessional errors, the result of the pro-
ceeding would have been different.?

[10-12] The two-part test of Strickland
v, ‘Washington, supra, has been applied by
the Supreme Court and the Fifth Circuit in a
wide variety of contextual challenges to the
effectiveness of counsel’s performance. Giv-
en the language of Strickland itself, the test
applies to the conduct of counsel both in
preparation for and at trial® The test also

(1986); Darden v. Wainwright, 477 U.S. at 184,
106 S.Ct. at 2473; Williams v. Collins, 16 F.3d at
631; United States v. Bounds, 943 F.2d 541, 544
(5th Cir.1991). . In the course. of the latter por-
tion. of this inquiry, the Court must consider not
merely whether the outcome of the defendant’s
case would have been different but also whether
counsel’s deficient: performance caused the out-

-~ come to be unreliable or the proceeding to be
fundamentally unfair.  See Lockhart v. Fretwell,
506 U.S. at 368-73, 113 S.Ct. at 841-45; Arm-
stead v. Scott, 37 F.3d at 207.

53. See, e.g., Martin v. McCotter, 796 F.2d at 816~
17 (holding Strickland test applied to both trial
and sentencing phases of criminal proceeding);
Nealy v, Cabana, 764 F.2d 1173, 1178-80- (5th
Cir.1985). An attorney’s failure to investigate
the case against the defendant and to interview
witnesses can support a finding of ineffective
assistance. Bryant v. Scott, 28 F.3d at 1415.
Howeyer, in order to establish counsel was ren-
dered ineffective by virtue of a failure to investi-
gate the case against a defendant or to discover
and present evidence, a convicted defendant
must do more than merely allege a failure to
investigate; he must state with specificity what

. the investigation ‘would have revealed, what evi-
dence would have resulted from that'investiga-

- tion,.and how such would have altered the out-

" come of the case. See Anderson v. Collins; 18
F.3d 1208, 1221 (5th Cir.1994); Nelson v. Har-
gett, 989 F.2d 847, 850 (5th Cir.1993); United
States v. Green, 882 F.2d 999, 1003 (5th Cir.
1989);. Lockhart v. McCotter, 782 F.2d 1275,
1282-83 (5th Cir.1986), cert. deriied;- 479 ‘U.S.
1030, 107 S.Ct. 873, 93 L.Ed.2d 827 -(1987);
Alexander v. McCotter, 775 F.2d 595, 603-(5th
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has been applied to challenges to guilty pleas
based on ineffective assistance of counsel al-
legations.® Of course, the two-part test ap-
plies to sentencing proceedings because the
Strickland opinion itself dealt with a sentenc-
ing proceeding.®® Additionally, the two-part
Strickland test has also been applied to the
performance of ¢ounsel on appeal.?® '

[13,14] Because a convicted defendanf
must satisfy both prongs of the Stricklomd

Cir.1985); Schwander v. Blackburn, 750 F.2d
494, 499-500 (5th Cir.1985); Rossy. Estelle, 694
F.2d 1008, 1011 (5th Cir.1983).

54, See Hill v. Lockhart, 474 U.S. 52, 58-59, 106
S.Ct. 366, 370, 88 'L.Ed.2d 203 (1985); Randle .
Scott, 43 F.3d 221, 225 (5th Cir), cert. de-
nied, — U.S. —, 115 S.Ct, 2259, 132 LEdZd
265 (1995); Armstead v. Scott, 37 F.3d at 206
Theriot v. Whitley, 18 F.3d 311, 313 (5th Cir.
1994); Nelson v. Hargett, 989 F.2d at 850; Unit-

_ed States v. Bounds, 943 F.2d at 544; Carter v.
Collins, 918 F.2d 1198, 1200 (5th Cir.1990);
United States v. Smith, 915 F.2d 959, 963 (Sth
Cir.1990); Uresti v. Lynaugh, 821 F.2d 1099,
1101 (Sth Cir.1987). ' To demonstrate prejudice

“in the context of a guilty plea, the defendant
must show theére is a reasonable probability that,
but for the alleged érrors of his attorney, he
would not have pleaded guilty but would have
insisted: on ‘going to trial. See Hill v. Lockhart,
474 U.S. at -58-59, 106 S.Ct. at 370; James v.
Cain, 56 F.3d 662, 667 (5th Cir.1995); Randle v.
Scott, 43 F.3d at 225;  Armstead v. Scott, 37 F.3d
at 206; Theriot v. Whitley, 18 F.3d at 313; Nel-
son v. Hargett, 989 F.2d at 850; United States v.
Bounds, 943 F.2d at 544; Carter v. Collins; 918
F.2d at 1200; Czere v. Butler, 833 F.2d 59, 63
(5th Cir.1987).

55. See Burger v. Kemp, 483 U.S. 776, '107 S.Ct.
3114, 97 L.Ed.2d 638 (1987); Belyeiu v. Scott, 67
F.3d at 540-42 (applying both prongs of Strick-
land test to ineffective assistance claims regard-
ing sentencing phase of capital murder trial);
Andrews v. Collins, 21 F.3d at 623-25; Williams
v. Collins, 16 F.3d at 631-32; Spriggs v. Collins,
993 F.2d 85, 88 (5th Cir.1993); Wilcher v. Har-
gett; 978 ¥.2d 872, 877 (5th Cir.1992), cert. de-
nied, 510 U.S. 829, 114 S.Ct. 96, 126 L.Ed.2d 63
(1993); Cantu v. Collins, 967 F.2d at 1016-17;
Drew v. ‘Collins, 964 F.2d at 422-23; 'Black v.
Collins, 962 F.2d at 401-04; Duhamel v. Collins,
955 F.2d 962, 965-66 (5th Cir.1992); Wilkerson
v.-Collins, 950 F.2d at 1064-65; United States v.
Hoskins, 910 F.2d 309, 310-11 (5th Cir.1990);
Bell .v. Lynaugh, 828 F.2d 1085, 1088 (5th. Cir.),
cert. denied, 484 U.S. 933, 108. S.Ct. 310, 98
L.Ed.2d 268 (1987); Crockett v. McCotter, 796
F.2d at 791 n. 1.

- In a capital sentencing proceeding, the preju-
-dice analysis focuses on whether there is a rea-
sonable prebability that, absent counsel’s érrors,
the’ sentencer - would have concluded that -the
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test, a failure to -establish- either deficient
performance or prejudice under that test
makes: it unnecessary to examine the other
prong.3” " Therefore, a failure to establish
that counsel’s performance fell below an ob-
jective standard of reasonableness avoids the
need to consider the issue of prejudice3® It
is also unnecessary to consider whether
counsel’s performance was deficient when
there is an insufficient showing of preju-

balance of aggravating and mitigating factors-did

not warrant death. See Strickland v. Washing-

ton, 466 U.S. at 695, 104 S.Ct. at 2069; Belyeu:v.
- Scott, 67 F.3d at 538.

56. See Andrews 'v. Collins, 21 F.3d at 625;
- Williams v. Collins, 16 F.3d at 635; Cantu v.
.Collins, 967 F.2d at 1017; Duhamel v. Collins,
955 F.2d at 967-68; Sharp v. Puckett, 930 F.2d
450, 451 (5th Cir.1991); Lofion v. Whitley, 905
F.2d 885, 887-88 (5th Cir.1990);" McCoy v. Ly-
naugh, 874 F.2d 954, 962-63 (Sth Cir.1989); El-
lis v.-Lynaugh, 873 F.2d at 840; Wicker v. McCot-
ter, 783 F.2d 487, 497 (5th Cir.), cert. denied, 478
U.S. 1010, 106 S.Ct. 3310, 92 L.Ed.2d 723
(1986). But see Penson v. Ohio, 488 U.S. 75, 86—
89, 109 S.Ct. 346, 353-55, 102 L.Ed.2d 300
(1988) (holding prejudice prong of Strickland test
does not apply in cases where appellate counsel
withdraws without filing the brief suggested in
Anders v. California, 386 U.S. 738, 87 S.Ct. 1396,
18 L.Ed.2d 493 (1967)); United States v. Riascos,
76 F.3d 93, 94 (5th Cir.1996) (holding complete
-denial of counsel on appeal, whether actual or
" constructive, creates presumption of prejudice);
Moss v. Collins, 963 F.2d 44, 47 (5th Cir.1992),
cert. denied, 506 U.S. 1055, 113 S.Ct. 983, 122
L.Ed.2d 136 (1993) (holding actual-or construc-
tive denial of counsel on appeal is legally pre-
sumed to result in pre]udlce) )

57. See Strickland v. Washington, 466 U.S. at 700,
- 104 S.Ct. at 2071; United States v. Seyfert, 67
F.3d 544, 547 (5th Cir.1995); Armstead v. Scott,
37 F.3d at 210; Spriggs v. Collins, 993 F.2d at
"87; Black v. Collins, 962 F.2d at 401; United
States v. Pierce, 959 F.2d 1297, 1302 (5th Cir.),
‘cert. denied, 506 U.S. 1007, 113 S.Ct. 621, 121
“L.Ed.2d 554 (1992); Buxton v. Lynaugh, 879
F.2d 140, 142 (5th Cir.1989), cert. denied, 497
U.S. 1032, 110" S.Ct. 3295, 111 L.Ed.2d 803
© (1990); Earvin v. Lynaugh, 860 F.2d 623, 627
(5th Cir.1988), cert. denied, 489 U.S. 1091, 109
. 8.Ct. 1558, 103 L.Ed.2d 861 (1989); Thomas v.
) Lyhaugh, 812 F.2d 225, 229 (Sth Cir.), cert. de-
nied, 484 U.S. 842, 108 S.Ct. 132, 98 L.Ed.2d 89
" (1987); see also Burnett v. Collins, 982 F.2d at
928 (holding defendant bears burden of proof on
both prongs of Strickland test).

58. See United States v. Hoskins, 910 F.2d at 311;
Thomas v. Lynaugh, 812 F.2d at 229-30.
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dice.’® Mere conclusory allegations in sup-
port of claims of ineffective assistance of
counsel are insufficient, as a matter of law, to
raise a constitutional issue.5

2. The Setting

The “deficiency prong - of Strickland is
judged by counsel’s conduct under the law
existing at the time of the conduct.® Preju-
dice within the meaning of Strickland is mea-
sured by current law and not by the law as it
existed at the time of the alleged error.®? At
the time of petitioner’s capital murder trial in
May of 1989, the Texas capital sentencing
procedure called for a bifurcated trial .in
which  the guilt or innocence phase of the
trial occurred prior to any consideration of
punishment by the jury. If the jury found
the defendant guilty of capital murder, the
same jury would remain empaneled and the
punishment phase of the frial would pro-
ceed.® At the punishment phase of the capi-
tal trial, the Texas capital sentencing statute
directed. the frial court to submit the follow-
ing issues to the jury:

(1) whether the conduct of the defendant
that caused the death of the deceased
was committed deliberately and -with
the reasonable expectation that the

59. See Black v. Collins, 962 F.2d at 401;"
States v. Pierce, 959 F.2d at 1302; Carter v.
Collins, 918 F.2d at 1203;. Smith v. Puckett; 907
F.2d at 584; Bates v. Blackburn, 805 F.2d 569,
578 (5th Cir.1986), cert. denied, 482 U.S. 916,
107 S.Ct. 3190, 96 L.Ed.2d 678 (1987); Martin v.
McCotter, 796 F.2d at 821.

60. See Kinnamon v. Scott, 40 F.3d 731, 735 (5th
Cir.); cert. denied, — U.S. ——, 115 S.Ct. 660,
130 L.Ed.2d 595 (1994) (holding petitioner’s
speculative complaints of ineffective assistance
by appellate counsel did not warrant federal ha-

_beas relief); Anderson v. Collins, 18 F.3d 1208,
1221 (5th Cir.1994) (holding that without specif-
ic, affirmative showing of precisely what evi-
dence or testimony was rendered ‘unavailable

" due to trial counsel’s failure to investigate, devel-
op, and present same, i.e., a showing of exactly
what the missing evidence or testimony would
have been, court cannot even begin to“apply
Strickland analysis because it is very difficult to
determine whether defendant was prejudiced by
any such deficiencies in counsel’s performance);
United States v. Pineda, 988 F.2d 22, 23 (5th
Cir.1993); Koch v. Puckett, 907 F.2d 524, 530
(5th Cir.1990); Russell v. Lynaugh, 892 F.2d
1205, 1213 (5th Cir.1989), cert. denied, 501 U.S.
1259, 111 S.Ct. 2909, 115 L.Ed.2d 1073 (1991);

United

death of the deceased or another would
result;

. (2) whether there is a probability that the

" defendant would commit criminal acts
of violence that would constitute a con-
tinuing threat to society;

(3) if raised by the evidence, whether the
“conduct of the defendant in killing the
deceased was unreasonable in response
to the provocation, if any, by the de-
ceased.®

At the time of petitioner’s trial, the Texas
capital sentencing statute directed the trial
court to instruct the jury that “(1) it may not
answer any issue ‘yes’ unless it agrees unani-
mously; ‘and (2) it may not answer any issue
‘no” unless 10 or more jurors agree.” % The
Texas capital sentencing statute also provid-
ed as follows

If the Jury returns an afﬁrmatlve ﬁndmg
‘on each issue submitted under this article,
“the court shall sentence the defendant to
death. If the jury returns a negative find-
ing or is-unable to answer any issue sub-
mitted under this article, the court. shall
sentence the defendant to eonfinement in

United States v. Woods, 870 F.2d 285, 288 n. 5
(5th Cir.1989); Ross v. Estelle, 694 F.2d at 1011-
12 & n. 2. ‘

61. Westley v. Johnson, 83 F.3d 714, 723 (5th
Cir.1996) (citing Lockhart v. Fretwell, 506 U.S. at
372, 113 S.Ct. at 844).

62.: Westley v. Johnson, 83 F.3d at 723 (citing
Lockhart v. Fretwell, 506 U.S. at 372-73, 113
S.Ct. at 844).

63. See TexCope CriMProcANN. art. 37.071 (Ver-
non 1981). In response to the Supreme Court’s
opinion in Penry v. Lynaugh, infra, the Texas
Legislature amended the Texas capital sentenc-
ing scheme significantly effective September 1,

" 1991. See Tex. CopE CrimProcANN. art. 37.071
(Vernon Supp.1996); Sawyers v. Collins, 986
'F.2d 1493, 1497 n. 4 (5th Cir.), cert. denied, 508
U.S. 933, 113 S.Ct. 2405, 124 L.Ed.Zdi 300

" (1993). .

64. See TexCops CrmProcAnn. art. 37.071(b)
(Vernon 1981).

65. See TexCope CrmmProcAnN. art. 37.071(d)
(Vernon 1981).
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the Texas Department of Corrections for

life.%

Prior to the time of petitioner’s trial, a
plurality of the Supreme Court had upheld
the foregoing Texas capital sentencing
scheme against a facial attack in Jurek v.
Texas.8 In Jurek, The Supreme Court plu-
rality held:

a sentencing system that allowed the jury

to consider only aggravating circumstances

‘would almost certainly fall short of provid-

ing the individualized sentencing determi-

nation that we today held in Woodson v.
.. North Carolina [428 U.S. 280; 96 S.Ct.

2978, 49 L.Ed.2d 944 (1976) - to be re-

quired by the Eighth and Fourteenth

Amendments. * * * |

A jury must be allowed to cons1der on
the basis of all relevant evidence not only
why a death penalty should be imposed,
but also why it should not be imposed.

Thus, in order to meet the requirements
of the ‘Eighth and Fourteenth : Ameénd-
ments, a capital-sentencing system must

- allow ‘the sentencing authority to consider

mitigating circumstances.® .

The Supreme Court also reviewed the opin-
ions of the Texas Court of Criminal Appea]s

66. See Act effective June 14 1973 63rd Leg ch.
426, art. 3, § 1, amended by Act effective August
31, 1981, 67th Leg., ch. 725, § 1, amended by Act
effective September 1, 1985, 69th Leg., ch. 44,
§ 2 (current version at TexCope Crmm.Proc. art.
37.071(2)(g) (Vemon Supp.1996)).

67. 428 U.S. 262, 96 S.Ct. 2950 49'L. Ed 2d 929
(1976).

68. Jurek v. Texas, 428 U.S. at 271, 96- S.Ct. at
2956.

69. See Jurek v. Texas, 428 U.S. at 272-73, 96
S.Ct. at 2956-57. In a more recent opinion, the
Supreme Court has again emphasized the
breadth of ‘the Texas capital sentencing specml
issues:

In determining the likelihood that the defen-
dant would be a continuing threat to society,
the jury could consider whether the defendant
had a significant crimihal record. Tt could
consider the range and severity of his prior
criminal conduct. It could further look to the
age of the defendant and whether or not at the

_ time of the commission of the offense he was
" acting ‘under duress or under the domination
of another. It could also consider whether the
defendant was under an extreme form of men-
tal or emotional pressure, something less, per-
haps, than insanity, but more than the emo-
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and interpreted them as allowing consider-
ation of a: wide range of mitigating circum-
stances under the second special issue, i.e.,
the inquiry relating to the future dangerous-
ness of the defendant, in the course of the
punishment phase of a Texas capital murder
trial.®® The Supreme Court plurality’s deci-
sion in Jurek was later adopted by .the a
majority of that Court in E'ddmgs v. Okla-
homa.™

Petitioner was tried in May of 1989 pI"ior
to the issuance by the United States Su-
preme Court of its opinion in Penry v. Ly-
nough.™ In Penry, the Supreme Court held
the Texas capital sentencing scheme uncon-
stitutional as applied to a defendant who had
introduced evidence of his abusive childhood
and mental retardation.”? 'On June 26, 1989,
more than a month after the petitioner’s trial
ended, the Supreme Court majority conclud-
ed in Penry that, in answering the three
special issues submitted to it during the pun-
ishment phase of Penry’s trial, the state
court jury had not been able to consider and
give effect to all of Penry’s mitigating evi-
dence “without any jury instruections on miti-
gating evidence.” ™ However, in subsequent
decisions from Texas and other states, the

tions of the average man, however inflamed,
could withstand. .
Johnson v. Texas, 509 U.S. 350, 363, 113 S.Ct.
2658, 2666, 125 L.Ed.2d 290 (1993) (quoting
Jurek v. Texas, 428 U.S. at 272-73, 96 S.Ct. at
2956—57)

70. 455 U.S. 104, 113-14, 102 S.Ct. 869, 876-77,
71 L.Ed.2d 1 (1982).

71. 492 U.S. 302, 109 S.Ct. 2934, 106 L.Ed.2d
256(1989).

72. See Penry v. Lynaugh, 492 U.S. at 309, 109
S.Ct. ‘at 2941-42. Penry introduced evidence
during his state court trial he suffered from or-
ganic brain disorder and mental retardation. Id.
Penry also introduced expert testimony that these
conditions made it impossible for him to appreci-

" ate the wrongfulness of his conduct or to con-

form his conduct to the law. Id. Finally, Penry

. introduced evidence that, when he was child, his

.mother frequently beat him over the head with a
belt and he was routinely locked in his room
without access to the toilet for long periods of
time. Id.

73 See Penry v. Lynaugh 492 U.S. at 322, 109
©8.Ct. at 2948.
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Supreme Court has narrowed the holding in
Penry.™ :

In fact, in 1993, the Supreme Court held
its opinion in Penry should not be construed
as broadly suggesting the invalidity of the
Texas special issue framework.™ Later the
same year, the Supreme Court upheld a Tex-
as prisoner’s capital murder conviction and
death sentence against a claim that the for-
mer Texas capital murder statute precluded
the jury from considering and giving effect to
mitigating evidence of the defendant’s youth
at the time of his offense.™ Thus, while a
majority of the Supreme Court has not for-
mally rejected its analysis in Penry, the
Court has taken great pains in subsequent
opinions to narrow the Penry holding.”

As explained above, petitioner’s claims of
ineffective assistance must be examined,
first, in connection with the first prong of
Strickland with due recognition of the fact
petitioner was tried before the Supreme
Court’s opinion in Penry and, second, in con-
ducting the prejudice analysis full recognition
must be given to the many subsequent Su-
preme. Court and Fifth Circuit opinions nar-
rowing the Penry holding.

74. See Arave v. Creech, 507 U.S. 463, 470-71, 113
S.Ct. 1534, 1540-41, 123 L.Ed.2d 188 (1993)
(holding that to-satisfy Eighth and Fourteenth
Amendments, capital sentencing scheme must
suitably direct and limit sentencer’s discretion so
as to minimize risk of wholly arbitrary and capri-
cious action and limits on sentencer’s discretion
must constitute ‘clear and objective standards
that provide “specific and detailed guidance”

. and make rationally reviewable the process for
imposing death penalty); Saffle v. Parks, 494 U.S.
484, 491-93, 110 S.Ct. 1257, 1261-63, 108
L.Ed.2d 415 (1990) (holding that within certain
‘parameters, State is free to channel or focus
jury’s consideration of defendant’s mitigating evi-
dence and emphasizing that “above all, capital
sentencing must be reliable; accurate, and nonar-
bitrary”); Boyde v. California, 494 U.S. 370, 380,
110 S.Ct. 1190, 1198, 108 L.Ed.2d 316 (1990)
(holding defendant must show more than that
capital sentencing scheme might have resulted in
jury being prevented from counsidering mitigating
evidence; petitioner must show reasonable likeli-
hood that such actually occurred).

75. See Graham v. Collins, 506 U.S. 461, 474, 113
S.Ct. 892, 901, 122 L.Ed.2d 260 (1993).

3.  Failing to Develop and Introduce Mit-
igating Evidence

Prior to petitioner’s trial, petitioner’s trial
counsel, Steven Hilbig, requested and ob-
tained a mental examination of the petitioner
by psychiatrist Dr. Raymond M. Costello.™

a. The Evidence in Question

Dr. Costello’s report includes observations,
among others, that (1) he conducted a four
and one-half hour face-to-face interview with
petitioner on July 12, 1988, (2) petitioner
understood all instructions, worked consis-
tently without fatigue, and showed no obvi-
ous signs of dysfunction or injury except for
a vocal tremor, oceasional inarticulation of
words, and a scar running lengthwise on his
skull at the hairline above the right ear, (3)
petitioner indicated he had acquainted him-
self with the law by reading books and talk-
ing with other inmates about the law, the
Jjudicial process, and police conduct, (4) peti-
tioner understood the nature of the proceed-
ing against him, was familiar with the judicial
process, and understood the role of his attor-
ney and the nature of the attorney-client
privilege, (5) petitioner stated a metal plate
was implanted in his head after he suffered a
head injury in a horseback-riding accident
and thereafter, his behavior deteriorated and

76. See Johnson v. Texas, 509 U.S. 350, 368-69,
113 S.Ct.. 2658, 2669-70, 125 L.Ed.2d. 290
(1993). The  Supreme Court emphasized in
Johnson that its previous opinions do not require
that “a jury must be able to dispense mercy on
the basis of a sympathetic response to the defen-
dant.” . Johnson v. Texas, 509 U.S. at 371-72,
113 S.Ct. at 2671.

71. See Johnson v. Texas, 509 U.S. at 371-72, 113
S.Ct. at 2671 (rejecting contention that Penry
instruction is necessary in every case in which
defendant offers mitigating evidence that has
some arguable relevance beyond the special is-
sues and emphasizing that its previous opinions
do not require that jury be able to dispense
mercy on basis of sympathetic response to defen-
dant); Graham v. Collins, 506 U.S. at 476-77,
113 S.Ct. at 902 (rejecting contention that Penry
instruction is necessary in every case in which
defendant offers mitigating evidence that has
some arguable relevance beyond the special is-
sues).

78. A copy of Dr. Costello’s report on his July 12,
1988 examination of the petitioner appears as
Exhibit 6 attached to Petitioner’s Second Amend-
ed. Petition for Post-Conviction Writ of Habeas
Corpus, filed June 25, 1996, docket entry no. 25.
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became more erratic; (6) he had difficulty
concentrating and dropped out of school after
completing the tenth grade, (7) petitioner
experienced periods of lost consciousness fol-
lowing his accident but was not diagnosed
with epilepsy until 1978 or 1979 while inear-
cerated at the Bexar County Jail, (8) he was
hospitalized in Chicago in 1986 after he again
experienced a period of unconsciousness, (9)
petitioner subsequently refused to submit to
a CAT-scan, (10) petitioner characterized his
own criminal conduct as impersonal acts of
violence toward society as a whole similar in
the nature to the actions of an “independent
businessman,” and (11) petitioner performed
very well on nearly every neuropsychological
test, demonstrating (a) the ability to think
abstractly and symbolically, (b) an exception-
al memory for what he heard, (¢) excellent
learning . ability, (d) good concentration, (e)
the ability to catch on to novel tasks quickly,
(f) an average intelligence, but (g) poor mem-
ory for visual symbolic information (which
Dr. Costello linked to petitioner’s right parie-
tal head injury).” Dr. Costello concluded (1)
petitioner had good ability to assess reality,
to organize information, to process or think
about information, to problem-solve, and to
learn, (2) petitioner’s ability to plan and exe-
cute a rational course of action was not in
question, (3) if a life-style change toward
criminal activity pre-dated petitioner’s head
injury, use of the head injury for mitigation
purposes would be less plausible and would
have to include evidence showing petitioner’s
criminality was not a simple process of his
unique maturation into adulthood, (4) there
was no information indicating petitioner was
unable to assist his attorney in the prepara-
tion of petitioner’s defense, (5) there was no
information indicating petitioner lacked a ra-

79. See Exhibit 6 attached to Petitioner’s Second
Amended Petition for Post-Conviction Writ of
Habeas Corpus, filed June 25, 1996, docket entry
no. 25. '

80. Id

81. See Statement of Facts from the evidentiary
hearing held November 21, 1994, in petitioner’s
state habeas corpus proceeding, Testimony of
Steven C. Hilbig, at pp. 33-41.

82. Id. at pp. 34-35 and 40-41.

83. Id. atpp. 43-49. Contrary to the suggestions
contained in petitioner’s federal "habeas corpus
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tional and factual understanding of the pro-
ceedings against him, and (6) there was no
information suggesting petitioner would not
continue in his criminal career.5

In addition to the foregoing information,
attorney Hilbig met and consulted extensive-
ly with petitioner to discuss the case and
explore defensive strategies.®! Nothing in
Dr. Costello’s report or in any of his confer-
ences with petitioner gave attorney Hilbig
any reason to believe he should file a motion
challenging petitioner’s mental ecompetence.??
In addition, attorney Hilbig reviewed peti-
tioner’s medical records from the Austin
State School. These records addressed peti-
tioner’s childhood head injury from the
horseback-riding accident, the implanting of
a metal plate in petitioner’s head, and peti-

‘tioner’s mental health both prior to and fol-

lowing that accident.3® Attorney Hilbig
made a tactical decision not to introduce
those records into evidence because (1) stra-
tegically, the focus of the defense at the
guilt-innocence phase of trial was on whether
petitioner had acted intentionally and, at the
punishment phase, on whether petitioner had
acted deliberately in shooting the decedent,
(2) the records in question eontained infor-
mation that could have been harmful to the
petitioner because they arguably showed pe-
titioner had engaged in violent behavior prior
to the date:of his head injury, i.e., petitioner
had taken knives to school, threatened other
students, and directed profanity toward
teachers prior to his head injury, and (3) the
records contained information showing that
no specific behavioral or intellectual changes
appeared to have resulted from petitioner’s
head injury and parietal plate implant.®
petitions, attorney Hilbig testified during the
hearing in petitioner’s state habeas.corpus pro-
ceeding that the petitioner’s medical records
which he reviewed had been obtained by the

defense investigator Charles Lowe, not from the
~ Bexar County District Attorney. Id. at p. 43.

84. Id. at pp. 44-49. Petitioner’s medical records
from the Austin State School, which attorney
Hilbig reviewed prior to trial and which were
also in the possession of the prosecution, reveal
petitioner had a long history of violent and ag-
gressive behavior before he suffered his head
injury in a horseback-riding accident in March,
1969. More specifically, those records reveal (1)
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- At the: request of petitioner’s counsel in-

this federal habeas' corpus proceeding, peti-
tioner was examined in June, 1995 by psy-
chologist Dr. Robert Geffner who, with the
assistance of another person, prepared a re-
port styled “Neuropsychological and Psycho-
logical Evaluation.”® That report contains
observations, among others, that (1) petition-
er was the youngest of seven children, (2)
.the brother to whom petitioner was the clos-
‘est and who was petitioner’s role model, El-
mer Adanandus, was convicted.and sent to
the penitentiary in January, 1970 for armed
robbery, (3) petitioner was sent to the Austin
State School in September, 1970 with a diag-
nosis of borderline mental retardation, but
an 1Q test showed petitioner was in the
average range of intellectual ability, (4) peti-
tioner was diagnosed at the time of his dis-
charge from the Augstin State School as suf-
fering from a “non-psychotic organic brain
syndrome with a personality disorder, NOS”
possibly resultmg from petitioner’s skull
fracture in the right parietal regmn and the
insertion of a plate in petitioner’s head in
July, 1970, (5) medical records showed peti-
tioner had undergone another craniotomy in
1974, possibly following a second head injury
sustained in a motoreycle accident; petition-
er began to experience headaches and a me-
tallic cranialplasty device was placed in the
right posterior parietal portion of petitioner’s
skull, (6) a CAT-scan conducted in Decem-
ber, 1993 showed no intracranial abnormali-
ties, (7) petitioner’s medical records from
state prison and Bexar County indicated a
long history of non-specific seizure disorder
for which petitioner had been treated with
Phenobarbital and Dilantin and petitioner

. petitioner. burned . his hands. with lighter fluid
shortly after his mother’s wedding to petitioner’s
stepfather Namon Davis in 1965, (2) as early as

“ 1966, petitioner began to skip school and get into
enough trouble at school to be periodically sus-
pended, (3) between ages 11 and 13 he grew
destructive of teachers’ property and fought with
other children in school, (4) on an unspecified
date he stole a bicycle and fell, was struck by a
car, hospitalized for eleven days, and underwent
unspecified surgery, (5) at age 12 he stole pencils
from school and was warned by juvenile authori-
ties, (6) in grade seven he was expelled from
school, (7) in grade eight he went to school only
four months, bought knives with his lunch mon-
ey, threatened other students, and directed pro-
fanity at teachers, (8) at age 13, he kept stealing
to buy knives and grew more oppositional, and

had been treated in state prison with Midrin
for chronic migraine headaches, (8) petition-
er's conduct disorder behaviors appear to
predate his head injury but may have exac-
erbated petitioner’s condition, (9) petitioner
completed only the ninth grade but earned a
GED while incarcerated, (10) petitioner was
employed for one year as a dishwasher when
he was approximately 16-years—old, has also
held other low-skill jobs, such as a baggage
and freight handler for American Airlines,
and worked for two years at an iron foundry,
(11) petitioner once again tested within the
normal range of intellectual functioning and
within the normal range on the vast majority
of neuropsychological tests administered,
(12) there were some indications of a mild
neuropsychological impairment, particularly
in the areas of fine motor skills, abstract rea-
soning, and concept formation, (13) psycho-
logical testing revealed petitioner (a) is cur-
rently pessimistic, depressed, and possibly
insecure in interpersonal relationships, (b)
suffers from low self-esteem, marked anxi-
ety, and possibly a thought disorder, (¢) had
attempted to injure himself on one or more
occasions, (d) has difficulty with planning
and judgment, (e) may also have difficulty
controlling impulsiveness, (f) can best be de-
scribed as having a confused self-identity,
perfectionistic traits, feelings of recklessness
and uselessness, and tendencies toward be-
ing a loner with unstable relationships,. (g)
displays a tendency toward insecurity; inde-
cisiveness, and repression, (h) is motivated
by a desire to strive for and achieve power,
and (i) may suffer from significant trauma
resulting in anxiety, depression, sleep distur-

(9) shortly before Easter, 1969, he left school,
_tried to ride horses, hit his head, subsequently
had two operations, and ignored doctor’s advice
to abstain from football and other heavy sports.
The foregoing is a summary of some of the infor-
‘mation included in the September 25, 1970, ad-
missions evaluation report on petitioner pre-
pared upon his admission to the Austin State
School and a March 13, 1971 social service sur-
vey included among petitioner’s medical records
from the Austin State School.

85. A copy of that report appears as Exhibit 5
attached to Petitioner’s Second Amended Peti-
tion for Post-Conviction Writ of Habeas Corpus,
filed June 25, 1996, docket entry no. 25.
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bance, and -sexual difficulties, .(14) petitioner
is eurrently experiencing significant emotion-
al distress as well ‘as mild neuropsychological
impairment- that appears:to have produced
significant disruptions -in his behavior and
functioning,® (15) given petitioner’s history
of impulsive behavior, interpersonal conflicts,
polysubstance abuse, and personality dys-
function, petitioner may have organic person-
ality disorder, (16) the decline in petitioner’s
1Q score since 1970 may indicate a reduction
in. intellectual functioning possibly caused by
a head injury in the mid-1970’s, (17) petition-
er admitted to being prone to explosive and
iinp_ulsive behaviors and his test scores indi-
cate the possibility of an intermittent explo-
sive disorder that may be related to.child-
hood abuse or organic processes affecting
neliropsychological functioning, (18) these
disorders could lead to violent impulsive acts
during periods of situational stress, (19) peti-
tioner’s improved performance on some tests
may be due to lis living in a structured
environment without the opportunity for sub-
stance abuse, (20) at the time of his offense
in 1988, petitioner likely was' suffering from
an even greater loss of functional and cogni-
tive abilities than at present, probably exac-
erbated by petitioner’s psychological distur-
bances and polysubstance abuse, (21) those
conditions likely rendered petitioner incapa-
ble of coping with stress and conflicts, (22) in
1988, petitioner likely suffered -from mild to
moderate - brain - impairment -while simulta:
neotisly suffering from severe emotional and
psychological * disturbances, and (23) with
proper treatment and structuring of petition-
er’s environment, it is unlikely petitioner
would be a danger to himself or others.®7

b.. . At the Guilt-Innocence Phase

Petitioner argues his trial ‘counsel should
have introduced evidence of petitioner’s head

86.7 In view of the repeated references to anxiety,
depression, low self-esteem, and a pessimistic
" attitude included in petitioner’s evaluation, it is
indeed curious Dr. Geffner made virtually no
 mention in his report of the possible psychologi-
-+ cal implications of the fact-that, at the time of
testing, petitioner had spent the past six years of
his life on death row.

57. See Exhibit 5 attached to Petitioner’s Second
Amended Petition for Post-Conviction Writ of
Habeas Corpus, filed June 25, 1996, docket entry
no. 25. '
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.injuries and" neuropsychological deficiencies

in mitigation at the guilt-innocence phase of
trial.

(1) Deficient Performance

[15]1 As previously discussed, the defi-
ciency prong of Strickland is judged by coun-
sel’s conduct under the law existing at the
time of the conduct.® Based on the forego-
ing evidence, the tactical decision by petition-
er’s trial counsel not to assert either a dimin-
ished capacity defense or some other defense
premised upon petitioner’s childhood head
injury at the guilt-innocence phase of trial
did not cause the performance of petitioner’s
trial counsel to “fall below an objective stan-
dard of reasonableness.” On the contrary,
based on the information then available to
petitioner’s trial counsel, the tactical decision
not to assert either of these defenses at the
guilt-innocence phase of trial fell well within

_the very broad range of tactical decision-

making to which this Court must give defer-
ence, Petitioner’s trial counsel reviewed pe-
titioner’s medical records from the Austin
State School as well as Dr. Costello’s report
and reasonably concluded that either a di-
minished capacity defense or a defense prem-
ised on petitioner’s childhood head injury
could have been readily negated by petition-
er’s medical history and the results of Dr.
Costello’s examination. It is strongly pre-
sumed counsel rendered adequate assistance
and made all significant decisions in the exer-
cise of reasonable professional judgment.®®

Even assuming further independent inves-
tigation by petitioner’s trial counsel into peti-
tioner’s psychosocial background in 1989
would have revealed :all of the information
contained in Dr. Geffner’s 1995 report, the
tactical decision by attorney Hilbig not to

88, Westley v. Johnson, 83 F.3d at 723 (citing
Lockhart v. Fretwell, 506 U.S. at 372, 113 S.Ct. at
844). ‘ S

89. - See Strickland v. Washington, 466 U.S. at 690,
104 S.Ct. at 2066; Duff~Smith v. Collins, 973
F.2d at 1182; Drew v. Collins, 964 F.2d at 422;
Wilkerson v. Collins, 950 F.2d at- 1064-65; Bates
v. Blackburn, 805 F.2d at 578 n. 7; Martin v.
McCotter, 796 F.24d at 816; Lockhart v. McCotter,
782 F.2d at 1279.
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attempt to use petitioner’s head injuries as
the basis for a defense at the guilt-innocence
phase of trial was well: within the realm of
reasonable trial strategy. = Introduction by
petitioner’s defense counsel of such psycho-
logical evidence at the guilt-innocence phase
of trial would, necessarily, have opened the
door to the admission of testimony and other
evidence concerning petitioner’s: entire crimi-
nal history, including his prior armed robber-
ies. It was well within the parameters of a
sound, trial strategy for petitioner’s defense
counsel to have avoided a course of action
which would have permitted the prosecution
to introduce evidence of petitioner’s prior
criminal and violent acts at the guilt-inno-
cence phase of petitioner’s capital murder
trial. Furthermore, the conclusions regard-
ing petitioner’s capacity for planning and ex-
ecuting a course of action contained in Dr.
Geffner’s 1995 report are inconsistent with
the conclusions contained in the report gen-
erated by Dr. Costello in 1988. Moreover,
petitioner has not alleged facts showing at-
torney Hilbig’s reliance upon Dr. Costello’s
conclusions was unreasonable or unjustified.
In fact, attorney Hilbig reviewed petitioner’s
medical ’ records from the Austin State
Bchool,. Dr. Costello’s report, conferred ex-
tensively with petitioner, and concluded there
was no legitimate basis for a plea of insanity
or a claim of mental incompetence.” There-
fore, attorney Hilbig was not required to
conduct additional investigation into petition-
er’s psychological condition.®® - For the fore-
going reasons, the failure of petitioner’s trial
counsel to eonduct further investigation into
petitioner’s psychological and mental .condi-
tion and to develop and introduce evidence at
the guilt-innocence phase of trial relating to
petitioner’s head injuries did not cause the
performance of said counsel to fall below an
objective level of reasonableness. Thus, this
aspect of petitioner’s ineffective claim fails to
satisfy the initial prong of Strickland. -
, (@) Prejudice

:.[16] 'In addition, despite the length and
breadth of Dr. Geffner’s report, nothing ‘in

90. See Smith v. Collins, 977 F.2d at 960 (“The
defense of a criminal case is not an undertaking
in which everything not prohibited is required.
Nor does it contemplate the employment of
wholly unlimited time and resources.”).

that report clearly establishes petitioner was
incapable on January 28,1988, of forming the
intent to either rob a bank or shoot anyone
who got in his way. " As explained above,
there was no genuine dispute petitioner
robbed the bank and shot the decedent when
the decedent attempted to stop the petitioner
from leaving the bank. Instead, the éritical
issue at the guilt-innocence phase of trial was
whether the actual ‘shooting” had been an
intentional, as opposed to an accidental or
negligent, act. The: evidence introduced at
the guilt-innocence phase of trial included
photographs of the robbery and shooting tak-
en: by bank security cameras, as well as
extensive . eyewitness testimony. This evi-
dence established that (1) petitioner planned
his actions with forethought, first inspecting
the bank the week before the robbery and
meticulously printing a-written note that di-
rected the bank teller to take specific actions
and included very . specific threats, (2) on
January 28, 1988, petitioner entered the bank
with a fully loaded semiautomatic pistol and a
bag concealed inside an expandable file fold-
er, and made verbal and written threats-on
the life of bank teller Patricia Martinez, (3)
petitioner -obtained approximately -thirteen
thousand dollars from Martinez and began to
walk away very quickly from Martinez to-
ward the door, (4) after Martinez began yell-
ing she had been robbed and threw a small
sign-at ‘petitioner, petitioner pulled a gun
from the waistband of his pants as he at-
tempted to.leave the bank, (5) Vernon Hanan
attempted to tackle petitioner, petitioner
dropped the bag containing the money, and
the two men wrestled with each other from
the bank lobby into the foyer, (5) petitioner
pushed Hanan away from himself, {6) peti-
tioner pointed his gun at Hanan, (7) petition-
er pulled the trigger of his- gun, which had a
heavy trigger pull, and (8) petitioner fatally
shot Hanan through the forearm, into the
chest, and through the heart from a distance
of approximately two feet'while Hanan was
falling toward a sitting position® Nothing

91. See Statement of Facts from petitioner’s state
court trial, Volume 17 of 27, Testimony of Judy
K. Hilton, at pp. 5230-37; Volume 18 of 27,

" Testithony of Rita Perez, at pp. 5640-52; Volume

. 18 of 27, Testimony of Patricia Martinez, at pp.
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in Dr. Geffner’s: report indicates petitioner
was mentally incompetent or otherwise in-
capable, on January 28, 1988, of intentionally
performing any of the foregoing acts. Peti-
tioner offered -no testimony or other direct
evidence at the guilt-innocence phase of trial
regarding his mental state. Prejudice within
the meaning of Strickland is measured by
current, law and not by the law as, it existed
at the time of the alleged error.%

The evidence introduced at the guilt-inno-
cence phase of trial-also- established that' (1)
after petitioner shot' Hanan, - petitioner
turned, pointed:-his gun at a bank customer,
re-entered the bank lobby, and recovered the
bag containing the money petitioner had
dropped  during - his- struggle with Hanan,%
(2) petitioner then fled out the front door:of
the bank,* (3) petitioner then ran across an
embankment, jumped down, paused - and
smiled at a couple parked in their automo-
bile, and continued his- flight into a nearby
residential - neighborhood,” (4) :because ' the

5685-5718; Voliime 20 of 27, Testimony of John
Calhoun; Volume 20 of 27, Testimony of Richard
Stengel, at pp. 6311-51; Volume 21 of 27, Testi-
mony of Vincent DiMaio, at pp. 6475-99 and
6505-24; Volume 21 of 27, Testimony of Nehe-
miah Cantu, at pp. 6636-52; and Volume 22 of
27, Testimony of Celia Pena, at p. 6853:
At least some of the prosecution’s eyewitnesses
testified Vernon Hanan was lying flat on his back
* when petitioner fired the fatal shot.  Id., Volume
18 of 27, Testimony of Patricia Martinez, at pp.
5718 and 5791; and Volume 21 of 27, Testimony
of Nehemiah Cantu, at pp. 664447 and 6673-
77.. A defense witness testified he heard a shot
and turned to see Hanan falling with Hanan's
buttocks almost in contact with the floor and
Hanan's legs on the floor. Id., Volume 22 of 27,
" Testimony of Rudolph Kasper, at pp. 6734 and
6738-41. Another eyewitness called by the de-
fense testified she:saw Hanan fall to’' the ground
after the shot was fired. Id., Volume:22 of 27,
Testimony of Celia Pena, ‘at pp. 6836-37, 6844,
and 6848. The medical examiner te_stlfled the
decedent’s wounds did not display evidence of
. close-range firing and in his opinion, the fatal
shot was probably fired while Hanan was falling
toward a sitting position but still one to two feet
off the floor. Id., Volume 21 of 27; Testimony of
Vincent DiMaio; at pp. 6490-91, 651422, 6546
66, 6573-74, and 6598-6600. The firearms ex-
pert who examined petitioner’s gun 'and the oth-
er physical evidence testified petitioner’s gun
-was fired at least two feet away from Hanan’s
forearm. Id., Volume 20 of 27, Testimony of
Richard Stengel, at pp. 6348-51. The confusion
in the eyewitness testimony at the guilt-inno-
cence phase of trial over the exact position of
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crime- occurred during the noon hour, 2 num-
ber of persons walking near the bank chased
after petitioner and one bank employee gave
pursuit in -an automobile,* (5) at one point
during the chase, petitioner became entan-
gled in a fence and pointed his gun at his
pursuers as they approached,® (6) after free-
ing himself from the fence, petitioner took off
running again but slipped in the middle of
the street, dropped some of the money from
his bag, again pointed his gun at his pur-
suers, picked up some of the money he had
dropped, and then ran off once again,® (7)
petitioner’s pursuers recovered some of the
money. petitioner dropped on the ground dur-
ing his flight,” (8) law enforcement authori-
ties closed off the area, recovered additional
money petitioner had taken in the robbery
that was scattered on the ground as ‘well as
petltloner s robbery note, recovered petition-
er’s shoes and file folder, and began a search
of the neighborhood , using trained dogs to
locate -petitioner, who was eventually.found

Hanan’s body when petitioner fired the fatal shot
might be explained by the petitioner’s testimony
at the punishment phase ‘of trial that, after he
shot Hanan, he looked down at Hanan for four
“or five seconds. Id., Volume 26 of 27, Testimony
- of Dwight Dwayne Adanandiis, at pp.’ 7562 and
7565-66.

92. Westley v. Johnson, 83 F.3d at 723’(c1t1ng
Lockhart v. Fretwell, 506 U.S. at 372-73, 113
S.Ct. at 844).

93. See Statement of Facts from petitioner’s state
court trial, Volume 21 of 27, Testimony of Nehe-

. miah Cantu, at pp. 6645-50; Volume 22 of 27,
Testimony of William McGinty, at pp. 6780-81;

" Volume 22 of 27, Testimony of Alvaro Gonzales,
at pp. 6805-09 and 6820; and Volume 22 of 27,
Testimony of Celia Pena, at pp 6850.

94. Id Volume 22 of 27 Testlmony of Rudolph
Kasper at pp 6735—36

95. Id., Volume 19 of 27, Testimony of Melody
Tuttle, at pp. 5915-17. -

96. Id., Volume 19 of 27, Testimony of Guadalupe
* Lozano, at pp. 5822-44; Testimony of Mark Mol-
- den, at pp. 5989-99. :

97. 1d.
98.1d. -

99. Id
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hiding beneath a house,)® (9) law. enforce-
ment officers found petitioner’s jacket inside
a hole in the house under which petitioner
was hiding and several thousand dollars in
cash stuffed into the lining of the jacket,0!
(10) after several hours of unsuccessfully at-
tempting to coax petitioner out from:under-
neath the house, police first sent in a trained
dog and then an officer, and the shoeless
petitioner crawled out from under the
house,1%2 (11) law enforcement officers looked
unsuccessfully for petitioner’s gun that day
but returned to the house the following day
and, with the aid of a metal detector, found
petitioner’s pistol buried in several inches of
soft dirt beneath the house in question,%
(12) a law enforcement officer recovered a
spent -shell - casing from petitioner’s gun in
the foyer of the bank,’ and (13) both the
spent shell casing found in the foyer of the
bank and the fatal bullet removed from the
body of Vernon Hanan showed signs they
had been fired by petitioner’s gun.!%

_There is no evidence or factual allegations
currently before this Court establishing a
reasonable probability that, but for the fail-
ure of petitioner’s trial counsel to conduct
fui_'thef investigation into petitioner’s psycho-
logical and mental condition and to develop
and introduce evidence at the guilt-innocence
phase of trial relating to petitioner’s head
injuries, the outcome of the guilt-innocence

100. Id., Volume .17 of 27, Testimony of:John
Carroll, at:pp. 5377-84; Volume 19 of 27, Testi-
mony of Delbert Horne, at pp. 5884-5898; Vol-
time" 19 of 27, Testimony of Edward Adame, at

" pp. 6017-36; Volume 19 of 27, Testimony of

- Lionel F. Sclis, at pp. 6040-55; Volume 20 of 27,
Testimony .of T.J. Jagge, at pp. 6078-6120; Vol-
ume 20 of 27, Testimony of Garland Gaston, at
pp. 6235-96. .

1'01.' Id., Voiume 20 of 27, Testimony of Garland
* Gaston, at pp. 6251-52.

102. Id, at pp. 6265-94.

103. Id., Volume 17 of 27, Testimony .of Trinidad
Noyola, at pp. 5371-74;Volume 20 of 27; Testi-
mony of James Holguin, at pp. 6141-52; Volume
20 of 27, Testimony of Garland Gaston, at pp.
6272 and 6289.

104. Id., Volume 17 of 27, Testimony of Trinidad
Noyola, at pp. 5341-42 and 5366-69; Volume 20
of 27, Testimony of Richard Stengel, at pp. 6328-
35.

phase of petitioner’s trial would have been
different. The physical evidence introduced
at the guilt-innocence phase of trial estab-
lished the fatal shot was fired while petition-
er and Hanan were separated by at least two
feet and while Hanan was falling toward a
sitting position.!® Nothing in Dr. Geffner’s
report establishes 'a reasonable probability
that either (1) petitioner was mentally incom-
petent or otherwise incapable on January 28,
1988, of intentionally performing any of the
criminal acts with which he was charged or
(2) petitioner’s criminal acts on January 28,
1988, were anything -other than intentional.
Thus, petitioner’s first ineffective assistance
claim also fails to satisfy the prejudice prong
of Strickland. -

c. At the Punishment Phase

Petitioner argues further his trial counsel
should have introduced available evidence
concerning petitioner’s unstable childhood
and head injuries as mitigating ‘evidence at
the punishment phase of his trial.

' (1) Deficient Pe'rfomcmce

[17] The deficiency prong of Strickland
is judged by counsel’s conduct under the law
existing at the time of the conduct.!” As
explained above, at the time of petitioner’s
May, 1989 ‘trial, the Supreme Court’s deci-
sion in Pemry was not yet the law of the

105. Id., Volume 17 of 27, Testimony of Trinidad
Noyola, at pp. 5341-42 and 5366-69; Volume 20
of 27, Testimony of Richard Stengel, at pp. 6328-
35; Volume 21 of 27, Testimony of Vincent Di-
Maio, at p. 6499.

106. The medical examiner testified ‘the - dece-
dent’s wounds did not display evidence of close-
range firing and in his opinion, the fatal shot was
probably fired while Hanan was falling toward a
sitting position but still one to two feet off the
floor. Id., Volume 21 of 27, Testimony of Vin-
cent DiMaio, at pp. 6490-91, 6514-22, 654666,
6573-74, and 6598-6600. The firearms expert,
who examiined petitioner’s gun and the other
physical evidence, . testified the petitioner’s. gun
.was, fired at least two feet away from Hanan's
forearm. Id., Volume 20 of 27, Testimony of
Richard Stengel, at pp. 6348-51.

107. Westley v. Johnson, 83 F.3d at 723 (citing
-~ Lockhart v. Fretwell, 506 U.S. at 372, 113 S.Ct. at
844): E
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land.1%® Thus, the only three issues before
the jury at the punishment phase of petition-
er’s trial were those listed above, i.e., ques-
tions asking whether petitioner’s conduet had
been deliberate, whether petitioner posed a
continuing threat: of violence to society, and
whether petitioner’s conduct in shooting Ver-
non  Hanan had been unreasonable in re-
sponse to Hanan’s actions toward petitioner.
"The goal of petitioner’s. trial counsel at the
punishment phase. of -trial was to obtain a
negative answer to one or more of those jury
issues.

As explained above, pet1t10ner’s trlal coun-
sel obtained a psychiatric evaluation of peti-
tioner in July, 1988 which, in pertinent part,
included 2 finding that petitioner’s “ability to
plan and execute a rational course of action

. is not in question.” 1% 1In addition, attor-
ney Hilbig also reviewed petitioner’s medieal
records from the Austin State School and
noted that at least some portions of those
records indicated, petitioner had a history of
violent behavior prior to any of his head
injuries, and petitioner had not demonstrated
any significant behavioral or intellectual defi-
ciencies after his horseback-riding accident.
The thrust of this portion of petitioner’s inef-
fective assistance claim amounts to an argu-
ment that attorney Hilbig should have disre-
garded Dr. Costello’s report and the contents
of petitioner’s medical records and conducted
a far-ranging search for psychological evi-
dence that might have mitigating value at the
punishment phase ‘of trial. . However, the
fact that Dr. Geffner’s June, 1995 report
contains arguably mitigating psychological
evidence regarding petitioner’s psychosocial
history does-not establish that attorney Hil-
big’s: performance was professionally defi-
cient vin 1988 and 1989. “The defense of a
criminal case is not an undertaking in which
108.. As will be discussed in greatér detail herein-

after, petitioner’s trial counsel requested several

jury instructions at the punishment phase of trial
relating to the jury’s consideration of mitigating
evidence, all of which were rejected by the trial
court. Given the state of the law in Texas in

May, . 1989, the eventual denial of petitioner’s

requests for those punishment phase jury instruc-

tions were readily foreseeable to petitioner’s trial
counsel, even prior to the commencement of the
punishment phase of trial.: Thus, at the com-

mencement of the punishment phase of. trial,
attorney Hilbig faced the very real prospect the
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everything not prohibited is required. Nor
does it: contemplate the employment of whol-
ly ‘unlimited time and. resources.” ¥ - Given
the clarity of Dr. Costello’s conclusions with
regard to petitioner’s ability to plan and exe-
cute -a rational course of action, the contents
of petitioner’s medical records, as well as
petitioner’s long track record for violent of-
fenses including robbery discussed below, at-
torney Hilbig could have rationally eoncluded
in 1988-89 that further investigation into pe-
titioner’s psychosocial history was not the
most efficient use of the time and resources
then avallable to defense counsel

Even if petltloners tnal counsel had con-
ducted -a more thorough investigation into
petitioner’s psychosocial background in 1988
89 and had obtained evidence consistent with
the findings and conclusions reported by Dr.
Geffner in 1995, at best, such evidence would
have represented a double-edged sword.
While such evidence might have tended to
support petitioner’s argument that petition-
er’s shooting of Vernon Hanan had not been
3 deliberate act but rather a violent outburst
resulting from a stressful situation, it would
also have supported the prosecution’s conten-
tion that petitioner posed a continuing threat
of violence to society. Furthermore, given
the statéments contained in both the reports
of Dr. Costello and Dr. Geffner relating to
petitioner’s normal intellectual functioning,
psychological testimony or other evidence
along the lines of that contained in Dr. Geff-
ner’s report could have. been used by the
prosecution to bolster its contention that,
when he entered the bank with a loaded
weapon and note that included express death
threats, petitioner deliberately placed himself
in a situation in which he knew he might be
required to use deadly force Testlmony

only instructions petitioner’s jury would have
before it when it retired at the end of the punish-
ment phase. of trial would be those defining the
terms used in the three spec1al pumshment issues
outlined above.

109. See Exhibit 6 attached to Petitioner’s Second
Amended Petition for Post-Conviction Writ of

.. Habeas Corpus, filed June 25, 1996, docket entry
no. 25. ’

110. Swmith v. Collins, 977 F.2d at 960.
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such as that contained in Dr. Geffner’s report
establishing that petitioner functioned within
the normal intelligence range would have
bolstered the prosecution’s contention that
petitioner fully understood the gravity of his
act of robbery and was fully prepared to use
such force if necessary to complete his rob-
bery. While the evidence relating to peti-
tioner’s head injuries, neuropsychological and
psychological deficiencies, and propensity to-
ward violent, explosive behavior contained in
Dr. Geffner’s report could have assisted peti-
tioner’s trial counsel in its argument that
petitioner’s action in shooting Vernon Hanan
was not deliberate, there is nothing in Dr.
Geffner’s report suggesting petitioner’s crim-
- inal actions on January 28, 1988, were actual-
ly caused by or the product of those injuries,
deficiencies, or propensities. In addition, Dr.
Geffner’s report contains considerable infor-
mation which would have supported positive
answers to each of the three special punish-
ment phase jury issues, such as indications
that petitioner’s older-brother-role-model had
been convicted of armed robbery and sent to
the penitentiary, petitioner’s antisocial be-
havior predated his first head injury, peti-
tioner had difficulty relating to others, and
petitioner was capable of violent, explosive
behavior.

Had petitioner’s trial counsel attempted to
use petitioner’s medical records and history
of head injuries to attack the prosecution’s
position on the deliberateness or provocation
issues, the prosecution could have cited to
the very same portions of those records dis-
cussed by attorney Hilbig at the evidentiary
hearing on petitioner’s state habeas corpus
application.™  Those records arguably

111. In fact, during the punishment phase of peti-
tioner’s trial, the prosecution expressly threat-
ened to introduce additional evidence showing
other acts of misconduct by the petitioner if
petitioner attempted to present mitigating evi-
dence in the form of petitioner’s medical or men-
tal health records. See Statement of Facts from
petitioner’s state court trial, Volume 25 of 27, at
p. 7522.

112. See Statement of Facts from evidentiary
hearing held November 21, 1994, in petitioner’s
state habeas corpus proceeding, Testimony of
Steven Hilbig, at pp. 45-49.

showed petitioner’s tendency toward violent
behavior predated his head injuries and peti-
tioner had not sustained any significant be-
havioral ‘changes or diminution in intellectual
capacity following his horseback-riding acci-
dent.?2 Furthermore, while there was evi-
dence indicating petitioner was treated ini-
tially for a seizure disorder and later for
epilepsy after his horseback-riding accident,
there was nothing contained in any of peti-
tioner’s medical records establishing petition-
er had sought or received any psychological
care since his last stay at the Austin State
Hospital in the early 1970°’s. There was no
evidence introduced at trial and there is no
evidence in any of the material currently
before this Court establishing that petitioner
experienced any sort of epileptic seizure or
other neurological dysfunction during the ac-
tual commission of his offense or that his
criminal conduct was caused by his epileptic
condition. :

The evidence at the punishment phase of
petitioner’s trial established that (1) on May
12, 1974, petitioner shot Lloyd Joe McGrew
in the head during an altercation between
petitioner and one of McGrew’s brothers,!!3
(2) petitioner was arrested on November 19,
1978, for unlawfully carrying a handgun and
booked under the name “Paul Brown,” 1 (3)
petitioner was arrested in San Antonio, Tex-
as, on September 28, 1979, while in the
course of burglarizing a store,'® (4) petition-
er robbed a convenience store at gun point
on August 16, 1980, in Sweetwater, Texas,
demanded the lone female store clerk’s car
keys and purse, ripped the telephone off the
wall before he left the store, and threatened
to shoot the clerk if she left the store within

113. See Statement of Facts from petitioner’s state
- court proceeding, Volume 25 of 27, Testimony of
Lloyd Joe McGrew, at pp. 7344-51.

114. See Statement of Facts from petitioner’s state
court trial, Volume 24 of 27, Testimony of Valen-
tine Lopez; at pp. 7189-95; Testimony of Everett
Mann, at pp. 7195-7207; Testimony of Cruz Mo-

"rua, at pp. 7208-18. o

115. See Statement of Facts from petitioner’s state
court trial, Volume 24 of 27, Testimony of Larry
Bodiford, at pp. 7106-19.
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ten minutes of petitioner’s departure,16 (5)
also in August, 1980, petitioner robbed anoth-
er- lone female convenience store clerk in
Abilene, Texas, at gun point,'? (6) on August
20, 1980, petitioner was arrested while driv-
ing a pickup truck that had been stolen just
hours before from a residence in Amarillo,
Texas, after a unknown person burglarized
the residence and took the keys to that vehi-
cle, 8 (7) on August 21, 1986, petitioner
robbed the Sunbelt Savings branch office in
Hurst, Texas, by handing an employee a note
containing almost verbatim the same death
threats contained in the note petitioner used
in his robbery of the Continental National
Bank [“CNB”] in San Antonio on January 28,
1988,11% (8) during his robbery of the Sunbelt
Savings branch, petitioner wore a brace over
his forearm and wrist similar to the one he
wore on January 28, 1988, when he robbed
the CNB,'? (9) the wrist brace concealed a
prominent and noticeable tatoo on the back
of petitioner’s hand,'® and (10) the note peti-
tioner gave to Patricia Martinez at the CNB
on January 28, 1988, was written in two
different colors of ink and showed signs it
had been drawn with a straight-edge and
portions of it had been re-touched.'?

Petitioner . testified at the punishment
phase of his trial and admitted (1) he com-
mitted the two convenience store robberies in
August, 1980 listed above, (2) he was also
convicted of multiple counts of burglary and
forgery, (3) he committed the pair of conve-
nience store robberies in question while he
was free on bond pending the disposition of
his burglary and forgery charges, (4) he took

116. Id., Volume 24 of 27, Testimony of Linda
Eileen Davidson, at pp. 7158-69.

117. Id., Volume 24 of 27, Testimony of Lucille
McGee, at pp. 7178-86.

118. .Id., Volume 25 of 27, Testimony of Odell
McGroan, at pp. 7442-52 and 7510-11; Testimo-
ny of Reed McDonald, at pp. 7454-62; Testimo-
ny of L.J. Dulin, at pp. 7464-71.

119. Id., Volume 24 of 27, Testimony of Helen
Marie Horsley, at pp. 7254-78; Testimony of
David Smith, at pp. 7285-88; ‘Testimony of Lisa
Boley, at pp. 7290-7303.

120. See Statement of Facts from petitioner’s state
court trial, Volume 18 of 27, Testimony of Patri-
cia Martinez, at pp. 5707-08; Volume 24 of 27,
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the store clerk’s car when he robbed the
convenience store in Sweetwater, (5) he did
not intend to kill Vernon Hanan, although he
did point his gun at Hanan and pull the
trigger, (6) after he-shot Hanan, he looked
down at Hanan on the floor for four or five
seconds before returning to the bank lobby
to recover the bag containing the money and
knew Hanan was hurt, and (7) he removed
his wrist brace while underneath the
house 128

- As explained above, attorney Hilbig re-
quested and obtained a psychiatric evaluation
of the petitioner in July, 1988 which resulted,
in pertinent part, in Dr. Costello’s clear and
unambiguous written finding that petitioner’s
“ability to plan and execute a rational course
of action ... is not in question.”# Faced
with that finding, the other evidence dis-
cussed above, the potential double-edged
sword nature of the contents of petitioner’s
medical records concerning head injuries,
and the unavailability of a Penry instruction
at the time of petitioner’s trial, the decision
by petitioner’s trial counsel not to introduce
petitioner’s medical records or to assert a
defense at the punishment phase of trial
based on petitioner’s prior head injuries was
within the realm of reasonable trial tactics.
Because petitioner was tried prior to the date
of the Supreme Court’s opinion in Penry, the
only way the jury could have given effect to
any potentially mitigating evidence regarding
petitioner’s prior head injuries would have
been through the deliberateness and provo-
cation issues. As explained above, however,
the same medical records and psychological

Testimony of Helen Marie Horsley, at p. 7276;
Volume 24 of 27, Testimony of Lisa Boley, at p.
7296.

121. Id., Testimony of Dwight Dwayne Adanan-
.dus, at pp. 7529-30.

122, Id., Volume 24 of 27, Testimony of Marvin
Morgan, at pp. 7221-35.

123, See Statement of Facts from petitioner’s state
trial court proceedings, Volume 26 of 27, Testi-
mony of Dwight Dwayne Adanandus, at pp.
7526-7610.

124. See Exhibit 6 attached to Petitioner’s Second
Amended Petition for Post-Conviction Writ of
Habeas Corpus, filed June 25, 1996, docket entry
no. 25.
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evaluations which petitioner now argues
would have shown he shot Vernon Hanan
reflexively rather than deliberately would
also have shown that despite- the fact his
propensity. toward violent behavior predated
any of his head injuries and the fact he was
prone to violent outbursts, petitioner had
always performed within the normal range of
intellectual functioning: -

Under such circumstances, the failure of
attorney Hilbig to conduct a more searching
investigation into petitioner’s’ psychosocial
history or to present other evidence then
available showing petitionér had suffered a
childhood head injury did not cause the per-
formance of said counsel to fall below an
objective level of reasonableness. In addi-
tion, given the evidence of petitioner’s exten-
sive criminal record and long-term history of
violent behavior, petitiorier’s trial counsel did
not act unreasonably in failing to present
testimony from petitioner’s family members
and close personal friends purportedly estab-
lishing petitioner was kind and ‘gentle with
others. Furthermore, petitioner’s trial coun-
sel could reasonably have believed calling
members of petitioner’s immediate family
and close personal friends to testify at the
punishment phase of trial, and make a appeal

125. While this Court acknowledges that such ap-
peals to jury sympathy by a capital murder de-
fendant’s family members have proven successful
in at least some recent trials held in Bexar Coun-
ty, the decision to make such an appeal falls
within the broad range of tactical decisions by
defense counsel to which this Court must give
deferénce. :

126.
Lockhart v. Fretwell, 506 U.S. at 372-73, 113
S.Ct. at 844). '

127. See Harris v. Johnson, 81 F.3d 535, 539 (5th
Cir.), cert. denied, — U.S. ——, 116 S.Ct. 1863,
134 L.Ed.2d 961 (1996) (holding no Penry in-
struction necessary where no evidence showing
defendant’s borderline intelligence bore nexus to
his criminal acfions); Allridge v. Scott, 41 F.3d
213, 223 (5th Cir.1994), cert. denied, 115 S.Ct.
1959, 131 L.Ed.2d 851 (1995) (holding no Penry
instruction necessary in absence of evidence
showing defendant’s criminal conduct was attrib-
utable to mental illness and abuse defendant
suffered during a previous incarceration); Lack-
ey v. Scott, 28 F.3d 486, 489 (S5th Cir.1994), cert.
denied, — U.S. ——, 115 S.Ct. 743, 130.L.Ed.2d
644 (1995) (holding evidence of defendant’s low

Westley v. Johnson, 83 F.3d at 723 (citing -

for mercy; could alienate a jury which had
already convicted petitioner of a capital mur-
der.!?s Thus, this aspect of petitioner’s inef-
fective assistance claim does not satisfy the
1n1t1a1 prong of Strickland.

(2). Prejudice

[18,191 As previously stated, prejudice
within the meaning of Strickland is mea-
sured by current law and not by the law as it
existed at the time of the alleged- error.1?
The Fifth Circuit has held that, in order to
constitute “relevan mitigating evidence for
Penry purposes, ev1dence of a defendant’s
background and character must relate to and
diminish the defendant’s moral culpability for
the offense with which he is charged.”” Mit-
igating evidence is “relevant” at the punish-
ment phase of a Texas capital murder trial
only if, it implicates. the basic concern of
Penry—defendants who commit criminal acts
that are attributable to a disadvantaged
background, or to emotional and mental
problems, may be less culpable than defen-
dants who have no such_ excuse.. In order to
meet . this relevance standard, the evidence
must show (1) a uniquely severe permanent
handicap with which the defendant is bur-
dened through no fault of his own and (2) the

intelligence and history of childhood abuse not
relevant for Penry purposes where no evidence
showing defendant’s criminal act attributable to
same); Madden v. Collins, 18 F.3d 304, 307-08
(5th Cir.1994), cert. denied, — U.S. —, 115
S.Ct. 1114, 130 L.Ed.2d 1078 (1995) (holding
evidence defendant suffered from anti-social per-
sonality, dyslexia, and troubled childhood not
‘relevant for Penry purposes absent showing de-
fendant’s criminal conduct attributable to same);
Barnard v. Collins, 958 F.2d 634, 638-39 (5th
Cir.1992) (holding that in order to warrant Penry
. instruction, evidence defendant had troubled
childhood must be accompanied by evidence de-
fendant’s childhood experiences had psychologi-
cal effect on defendant, i.e., defendant’s criminal
conduct was attributable to his disadvantaged
_background); Graham v. Collins, 950 F.2d 1009,
1033 (5th Cir.1992), (holding that “mitigating”
evidence must be able to raise inference “that the
crime is attributable to the disability”); see also
Barnard v. Collins, 958 F.2d at 639 (holding
evidence from lay witnesses that defendant had
drinking problem and was intoxicated at time of
his offense insufficient to permit jury to conclude
defendant therein suffered from alcoholism: or
drug addiction or some other “uniquely severe
permanent handicap” through no fault of his
own).
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criminal act was attributable to this severe
permanent condition 128

1t is unlikely the evidence of petitioner’s
childhood head injuries would even qualify as
“relevant” mitigating evidence for Penry
purposes. As explained above, petitioner’s
medical records from the Austin State School
and other information contained in Dr. Geff-
ner’s report, which petitioner now argues
should have been introduced as “mitigating”
evidence at the punishment phase of his trial,
included information which established (1)
petitioner’s violent, antisocial behavior pre-
dated his head injuries, (2) petitioner’s older
brother and role model had been convicted of
armed robbery when petitioner was thirteen
years old, (3) petitioner had a long history of
polysubstance abuse beginning at an early
age, and (4) despite petitioner’s head injuries,
seizure disorder, and history of substance
abuse, petitioner had completed the ninth
grade, earned a GED, and always tested
within the normal range of intellectual func-
tioning. Thus, there was nothing in the med-
ical records then available to petitioner’s trial
counsel establishing petitioner’s criminal con-
duct on January 28, 1988, was the product of
or attributable to the head injuries petitioner
had sustained as a child.

128. Harris v. Johnson, 81 F.3d 535, 539 (5th
Cir.), cert. denied, — U.S. ——, 116 S.Ct. 1863,
134 L.Ed.2d 961 (1996); Davis v. Scott, 51 F.3d
457, 460 (5th Cir.), cert. denied, — U.S. ——,
116 S.Ct. 525, 133 L.Ed.2d 432 (1995).

129. See Statement of Facts from petitioner’s state
court trial, Volume 24 of 27, Testimony of Mar-
vin Morgan, at pp. 7223-35; and Volume 26 of
27, Testimony of Dwight Dwayne Adanandus, at
pp. 7553-55.

130. Id., Volume 22 of 27, Testimony of Celia
Pena, at p. 6853.

131. Id., Volume 20 of 27, Testimony of James
Holguin, at pp. 6144-48; and Volume 20 of 27,
Testimony of Richard Stengel, at pp. 6311-20;
and Volume 21 of 27, Testimony of Richard
Stengel, at pp. 6433-45.

132. Id., Volume 26 of 27, Testimony of Dwight
Dwayne Adanandus, at pp. 7529-30.

133. Id., Volume 18 of 27, Testimony of Patricia
Martinez, at pp. 5705, 5777-79, and 5799.

134. Id., Volume 18 of 27, Testimony of Rita
Perez, at pp. 5649-50. The plaintiff can plainly
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Also as explained above, the evidence in-
troduced during petitioner’s trial established
that (1) petitioner carefully used two differ-
ent pens and a straight edge to write a
menacing note threatening the bank teller
with death,'® (2) petitioner “cased” or in-
spected the bank the week before the rob-
bery,13 (3) petitioner carried a fully loaded
pistol in the waistband of his pants when he
entered the CNB on January 28, 1988,1%! (4)
petitioner wore a wrist brace over his hand
and wrist to conceal noticeable tatoos,1#2 (5)
petitioner not only gave the teller the threat-
ening note but also orally threatened to kill
her if she ever identified him,* (6) petitioner
withdrew his gun after the teller began
shouting and threw a sign at him,” (7) be-
fore he had any physical contact with Vernon
Hanan, petitioner told Vernon Hanan and a
companion to “get out of my way,” 1% (8)
petitioner swung at Hanan several times im-
mediately after Hanan lunged at petition-
er,'% (9) the two men wrestled from the bank
lobby into the foyer,’ and (10) petitioner
shoved Hanan away from himself, pointed his
gun at Hanan, pulled the heavy trigger, and
shot Hanan through the heart while Hanan
was falling in a sitting position at least two
feet from petitioner’s outstretched arm and

gun.138

be seen reaching into the waistband of his pants
to remove his pistol in State’s Exhibits 99-39
through 99-43, photographs of the petitioner’s
robbery introduced into evidence at the guilt-
innocence phase of petitioner’s trial.

135. Id., Volume 21 of 27, Testimony of Nehemi-
ah Cantu, at pp. 664042,

136. Id., Volume 21 of 27, Testimony of Nehemi-
ah Cantuy, at pp. 6643 and 6671.

137. Id., Volume 18 of 27, Testimony of Patricia
Martinez, at pp. 5717-18; and Volume 21 of 27,
Testimony of Nehemiah Cantu, at pp. 6642-45.

138. Id., Volume 18 of 27, Testimony of Patricia
Martinez, at pp. 5717-18; Volume 21 of 27,
Testimony of Nehemiah Cantu, at pp. 6642-45;
Volume 20 of 27, Testimony of Richard Stengel,
at pp. 6318-23, 6331-36, and 6345-51; and Vol-
ume 21 of 27, Testimony of Vincent DiMaio, at
pp. 6483-99, 6504-06, 6514-24, 654666, 6573—
74, and 6598-99. Eyewitnesses Patricia Mar-
tinez and Nehemiah Cantu both testified petition-
er pointed his gun at Hanan. Id., Volume 18 of
27, Testimony of Patricia Martinez, at p. 5718;
and Volume 21 of 27, Testimony of Nehemiah
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-~ Eyewitnesses Patricia Martinez and Nehe-
miah Cantu both testified -petitioner pointed
his gun- at Hanan!® Petitioner admitted
during his testimony at the punishment
phase of trial he had pulled the trigger of his
gun¥ A firearms expert testified .at peti-
tioner’s ‘trial that petitioner’s gun had . a
heavy trigger. pull.!. While. petitioner did
repeatedly state during his testimony: at the
punishment phase of trial he.had not inten-
tionally killed Hanan,¥2 he admitted to hav-
ing pulled the. trigger of his gun,*® admitted
he refused to advise the police regarding the
location of his gun at the time of his arrest,1*
and admitted he returned to the bank lobby
after shooting Hanan to retrieve the bag
containing the money.1® During his testimo-
ny at the punishment phase of trial, petition-
er specifically denied he was mentally incom-
petent, 6 and the jury had the first-hand
opportunity to view petitioner’s demeanor:
In addition, no evidence was introdiiced at
trial and there is no evidence in the record
now before this Court establishing petitioner

Cantu, at pp. 6645. Petitioner admitted during

his testimony at the punishment phase of trial he

had puilled the trigger of his gun. Id., Volume 26

of 27, Testimony of Dwight Dwayne Adanandus,

‘at p. 7572. State’s Exhibit 99-95 and a blow-up

of same introduced as State's Exhibit. 160 were

identified by a prosecution expert witness as
showing the instant the petitioner fired the fatal
shot. ~ See Id., Volume 20 of 27, Testimony of

Richard Stengel, at p. 6351; and Volume 21 of

27, Testimony of Richard Stengel at pp 6392
and 6445-53.

139. " 1d.) Volume 18 Qf 27, Testimony of Patricia
Martinez, at p. 5718; Volume 21 of 27, Testimo-
ny of Nehemiah Cantu; at pp. 6645.

140 Id Volume 26 of 27, Testlmony of Dw1ght
Dwayne Adanandus, at p. 7572.

141. 7Id., Volume 20 of 27, Testlmony of Richard
Stengel at pp. 6318-23.

142. Id., Volume 26 of 27, Testimony of Dwight
Dwayne Adanandus, at pp. 7526-27, 7556, 7559,
7571, 7573, and 7605. Petitioner also.expressed

“remorse for his, actlons during his’ testimony -at
‘the punishment phase of trial. Id, at p. 7550.

143. Id, atp. 7572.
144, Id., at p. 7570.
145.. Id., at pp. 7564, 7568, and 7581-82. Peti-

. tioner, claimed during his testimony he returned
to the lobby of the bank to retrieve the bag

was. suffering from any sort of epileptic sei-
zure-related condition at the time he fired
the fatal shot.

Petitioner: did testify at: the punishment
phase of his trial he felt remorse for having
caused the death of Vernon Hanan¥" Thus,
there was at least some potentially mitigating
evidence presented at. the punishment phase
of petitioner’strial. . For. the reasons dis-
cussed above, however, given the potentially
damaging ‘evidence contained in petitioner’s
records from the Austin State School,¥® the
tactical decision by . petitioner’s trial counsel
not to assert. that petitioner’s head injuries
lessened petitioner’s moral culpability for his
crime was a reasonable one and well within
the broad range of counsel’s tactical discre-
tion. Moreover, given.the evidence con-
tained in petitioner’s records from the Austin
State School indicating petitioner had a long
history of behavioral problems prior to the
date of petitioner’s initial head injury and the
findings made by Dr. Costello after his exam-
ination of the petitioner, there is no reason-

primarily becauseit contained documents which
could identify him.: Id. ;

146. Id. atp. 7571.
141, Id, at p. 7550.

148. As explainéd above, the admissions evalua-
tion report prepared September 25, 1970, upon
. petitioner’s admission to the Austin State School
details a long history of behavioral problems
exhibited by petitioner prior to the date petition-
 er suffered his initial head injury in March, 1969.
This report. was included among the medical
_records -introduced - at the - evidentiary hearing
held November 21, 1994, in petitioner’s state
habeas corpus proceedmg and is also included in’
petitioner’s meédical records submitted to this
Court on July 31, 1996, by respondent. Petition-
er’s trial counsel could: reasonably have believed
any effort to presént ‘‘mitigating” evidence relat-
ing to petitioner’s head injury at the punishment
phase of petitioner’s trial would have been so
completely refuted and undermined. by .the cén-
tents of petitioner’s records from the Austin State
School the defense would have lost credibility
with the jury in its efforts to obtain one negative
answer to the special sentencing issues.. This
belief was a rational and realistic one given the
fact petitioner’s records from the Austin State
School indicate petitioner was exhibiting behav-
ioral problems of sufficient severity to get him
periodically suspended from school.as early as
1966, three years before petitioner suffered his
horseback-riding accident and initial head injury.
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able likelihood that, but for the decision by
petitioner’s trial counsel not to present evi-
dence or argue that petitioner’s head injuries
mitigated petitioner’s moral culpability, the
outcome of the punishment phase of petition-
er’s trial would have been different.

Analysis of the second or “prejudice”
prong of the-Strickland test must include
examination of ‘whether counsel’s deficient
performance caused the outcome to be unre-
liable or the proceeding to be fundamentally
unfair®®  “Unreliability or unfairness does
not result if the ineffectiveness of counsel
does not deprive the defendant of any sub-
stantive or procedural right to which the law
entitles him.” ¥ As explained above, the
decision by petitioner’s trial counsel not to
pursue further investigation into petitioner’s
psychosocial history and background in
search of potential mitigating evidence was a
rational decision made after review of peti-
tioner’s medical records, review of Dr. Cos-
tello’s report, and said counsel’s own exami-
nation of petitioner during their conferences
prior to trial. The decisions by petitioner’s
trial counsel not to introduce petitioner’s
medical records into evidence at the punish-
ment phase of petitioner’s trial and not to
argue petitioner’s head injuries lessened peti-
tioner’s moral culpability were rational ones
based on the results of Dr. Costello’s exami-
nation of petitioner and the presence in those
records of information which could have
harmed petitioner’s chances of obtaining a
negative answer to one or more of the special
sentencing issues. Those decisions did not
render the outcome of the punishment phase
of petitioner’s trial unreliable and did not
render that proceeding fundamentally unfair.

149. See Lockhart v. Fretwell, 506 U.S. at 368-73,
113 S.Ct. at 841-44; Vuong v. Scott, 62 F.3d at
685; Armstead v. Scott, 37 F.3d at 207.

150. Lockhart v. Fretwell, 506 U.S. at 372, 113
S.Ct. at 844.

151.- In a capital sentencing proceeding, the prej-
udice analysis focuses on whether there is a
reasonable probability that, absent counsel’s er-
rors, the sentencer would have concluded that
the balance of aggravating and mifigating factors
did not warrant death. See Strickland v. Wash-
ington, 466 U.S. at 695, 104 S.Ct. at 2069; Be-
lyeu v. Scott, 67 F.3d at 538.
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- Given petitioner’s lengthy and violent crim-
inal record, there is no reasonable probability
that, but for the failure of petitioner’s trial
counsel to either investigate further the peti-
tioner’s psychosocial history or introduce evi-
dence concerning petitioner’s childhood head
injuries and subsequent history of seizure
disorders, or introduce testimony regarding
the petitioner’s capacity for gentleness and
kindness toward close friends and family
members, the outcome of the punishment
phase of petitioner’s trial would have been
any different.’® Thus, petitioner’s second
ineffective assistance claim also fails to satis-
fy the prejudice prong of Strickland.

4. Conflict of Interest

In his third claim of ‘ineffective assistance
by trial counsel, petitioner argues attorney
Hilbig’s “political ambitions caused a conflict
of interest.” 2 More specifically, petitioner
alleges that, during an unspecified time peri-
od, attorney Hilbig was a candidate for the
position of United States Attorney for the
Western District of Texas and later success-
fully ran for the office of Bexar County Dis-
trict Attorney.’® Petitioner argues attorney
Hilbig’s conflict of interest is demonstrated
by his ‘admission during closing arguments at
the punishment phase of petitioner’s trial
that he (attorney Hilbig) firmly believed in
the efficacy of the death penalty 15

[20,21] Petitioner argues further that be-
cause of this conflict. of interest, prejudice
within the meaning of Strickland must be
presumed. However, in Beets v. Scott,1 the
Fifth Circuit rejected such a broad-ranging
approach to conflict of interest issues.’ In

152, See Petitioner’s Second Amended Petition for
Post-Conviction Writ of Habeas Corpus, filed
June 25, 1996, docket entry no. 25, at p. 12.

153." Id.

154. Id, at p. 13, citing Statement of Facts from
Petitioner’s State Court Trial, Volume 26 of 27,
at pp. 7666 and 7670-72.

155. 65 F.3d 1258 (5th Cir.1995) (en banc), cert.
denied, — U.S. ——, 116 S.Ct. 1547, 134
L.Ed.2d 650 (1996).

156. See Beets v. Scott, 65 F.3d at 1268 (holding
not every potential conflict, even in multiple rep-
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so’ doing, the Fifth Circuit:rejected a broad
application of the:presumed prejudice .rule
announced in:Cuyler v. Sullivan,’¥ choosing
instead a more pragmatic approach:under
which a petitioner asserting -an -ineffective
assistance claim. based on a purported -con-
flict of interest must ordinarily satisfy both
prongs of the Stricklond test.’®® Petitioner
admits ' in his second amended petition his
trial counsel revealed to him that he (attor-
ney - Hilbig) was a candidate for the U.S.
Attorney position. Petitioner ‘suggests this
revelation was made in conjunction with a
threat that withdrawal of said counsel would
cause .great - delay -in- petitioner’s trial. As-
suming arguendo that petitioner’s trial coun-
sel breached some unspecified ethical stan-
dard in the course. of advising petitioner: of
counsel’s candidacy for the U.S. Attorney
position, that breach does not establish 'a per
se ‘violation .of: petitioner’s Sixth. Amendment
right to effective assistance.’®® Thus, to war-
rant federal habeas relief, petitioner’s final
ineffective assistance claim must satisfy both
prongs of the Strickland test.

[22-24] To establish ineffective "assis-
tance based on a conflict of interest, a peti-
tioner who failed to raise an objection at trial

.resentation cases, is ‘‘actual”’ conflict for. Sixth
Amendment purposes).

157. 446 U.S. 335, 100 S.Ct. 1708, 64 LEdZd
© 333 (1980):

158. See Beets v. Scott, 65 F.3d at 1268_71.

159. See Beets v. Scott, 65 F.3d at 1271 (quoting
- Nix v. Whiteside, 475 U.S. 157, 106 S.Ct. 988, 89
L.Ed.2d 123 (1986)).

160. See United States v. Placente, 81 F.3d 555,
558 (5th Cir.1996); Peiillo v. Johnson, 79 F.3d
441, 447 (5th Cir.1996); Bullock v. Whitley, 53
F.3d 697, 702 (5th Cir.1995) (qucting Cuyler v.
‘Sullivan, 446°U.S. at 348 100 S.Ct. at 1718).

161. See Beets v. Scol‘t 65 F.3d at 1270-71. The
presumption of prejudice which petitioner seeks
to invoke through his assértion of a-conflict of
interest apphes only' when an “actual” conflict
exists. An “actual conflict” exists when an attor-
‘ney represents two clients whose interests in the
outcome of a matter are different. Perillo v.
Johnson, 79 F.3d at 447. To establish an actual
conflict, “[t]he petitioner must specifically identi-
fy instances in the record that reflect that his
counsel made a choice between possible alterna-
tive courses of action.” Id. However, despite

must demonstrate that an .actual conflict of
interest adversely affected his attorney’s per-
formance.}®® - However, the presumption of
prejudice resulting from this rule. applies
only in multiple representation cases.™ The
purported conflict of interest asserted by
petitioner herein does not fall within the
scope. of the presumed prejudice rule as de-
fined in Beets. While the fact petitioner’s

“trial counsel was -engaged in seeking the

position of U.S. Attorney at the time of peti-
tioner’s trial might have presented a poten-
tial conflict of interest, petitioner has alleged
no facts showmg this potential conflict ever
evolved into an actual eonflict.!® Petitioner
argues his trial counsel’s candidacy for the
position in question tainted counsel’s closing
argument during the punishment phase of
trial because attorney Hilbig admitted his
own beliefs in the efficacy of the death penal-
ty in arguing the death penalty should not be
imposed on petitioner. However, ‘these as-
sertions are far too speculative to support a
firiding of prejudice under Strickland.'®® Pe-
titioner had no constitutional right to be de-
fénded at trial by an attorney who was per-
sonally, politically, or morally opposed to the
death penalty per se. Likewise, the mere
fact petitioner’s trial attorney was, at the

the length and breadth of petitioner’s pleadings
in this cause, petitioner has not identified with
the requisite specificity any instances in which
his trial counsel- was forced to make such a
choice during petitioner’s trial. Thus, petitioner
has failed to establish the existence of an “actual
conflict.”

162. See Perillo v. Johnson, 79. F.3d-at 447 (hold-
ing “actual” conflict of interest exists when attor-
ney represents' two clients whose  interests in
outcome of matter are different); Zuck v. State of
Alabama, 588 F.2d 436, 439 (5th Cir.), cert. de-
nied, 444 U.S. 833, 100 S.Ct. 63, 62 L.Ed.2d 42
(1979) (holding conflict of interest must be actual
rather than ' speculative " before constitutional
guarantee of effective assistance of counsel is
implicated and actual conflict of interest occurs
only when defensé counsel places himself in situ-
afion inhéréntly ‘conducive to divided loyalties,
i.e., if attorney owes duties to party whose inter-
ests are adverse to those of defendant).

163. See Anderson v. Collins, 18 F.3d at 1221;
United States v. Pineda, 988 F.2d at 23; Koch v.
Puckett, 907 F.2d at 530; Russell v. Lynaugh, 892
F.2d at 1213; United States v. Woods, 870 F.2d at
288 n.'5; Rossv. Estelle, 694 F.2d at 1011-12 &
n. 2.
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time of trial, a candidate for an appointed
federal office, without more, is insufficient to
support a finding of an actual conflict of
interest.1®4 ‘

Further, this Court has independently re-
viewed the entirety of attorney Hilbig’s clos-
ing argument at the punishment phase of
trial and finds (1) the argument was consis-
tent in both tenor and tone with the argu-
ments made by petitioner’s other trial coun-
sel, attorney David R. Weiner, (2) the dual
prongs of attorney Hilbig’s argument at the
punishment phase of petitioner’s trial were
that the death penalty was not an appropri-
ate penalty in petitioner’s case and the prose-
cution had employed appeals to emotion in
lieu of presenting evidence establishing peti-
tioner had acted deliberately in shooting Ver-
non Hanan, (3) attorney Hilbig argued that,
in view of the very brief period of time
between Vernon Hanan’s initial lunge at peti-
tioner and the firing of the fatal shot, peti-
tioner’s shooting of Hanan was not “deliber-
ate,” and (4) attorney Hilbig argued that
despite petitioner’s criminal record of previ-
ous robberies, there was no evidence peti-
tioner had previously fired his weapon during
any of those robberies.’®® When viewed in
the context of the entire closing argument
made by petitioner’s two defense counsel and
in light of the evidence that was then before
the petitioner’s jury, as outlined above, attor-
ney Hilbig’s expression of his own personal
belief in the efficacy of the death penalty did
not cause the performance of said counsel to

164. See Bullock v. Whitley, 53 F.3d at 702 (reject-
ing as frivolous petitioner’s argument that con-
flict of interest existed by virtue of fact his de-
fense counsel also served as part-time mayor of
the small town in which petitioner’s murder trial
was held because petitioner had not alleged any
facts showing his counsel’s representation of pe-
titioner hampered by performance of said coun-
sel’s duties as mayor).

165. See Statement of Facts from Petitioner’s
State Court Trial Volume 26 of 27, at pp. 7665-
74.

166. See Beets v. Scott, 65 F.3d at 1268-73 (hold-
ing that despite ethical issues raised by defense
counsel’s taking of a contract for media rights in
full satisfaction of his fee, petitioner required to
show contract actually hindered her attorney’s
performance or prejudiced petitioner by render-
ing result of trial fundamentally unreliable).
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fall below an objective level of reasonable-
ness, and there is no reasonable probability
that, but for those admissions, the outcome of
the punishment phase of petitioner’s trial
would have been different. Finally, when
viewed in this context, the admissions made
by attorney Hilbig during closing argument
at the punishment phase of petitioner’s trial
did not render the outcome of the punish-
ment phase of petitioner’s. trial unreliable
and did not render that proceeding funda-
mentally unfair.

Moreover, the potential for a conflict of
interest in petitioner’s case is far less than
the potential conflict found wanting by -the
Fifth Circuit in Beets.'® Petitioner has al-
leged no facts showing his interests, financial
or otherwise, were ever adverse to the inter-
ests of his trial counsel. Thus, this is not a
situation in which petitioner’s defense coun-
sel represented parties with adverse inter-
ests simultaneously or even sequentially.16?
As in Beets, petitioner has failed to demon-
strate any constitutional deficiency in the
performance of his trial counsel resulting
from the fact his attorney was then a candi-
date for the position of U.S. Attorney. In
short, petitioner has alleged no facts showing
that because (1) his trial counsel was a candi-
date for the position of U.S. Attorney at the
time of petitioner’s trial and (2) petitioner’s
trial counsel subsequently successfully cam-
paigned for election to the position of Bexar
County Criminal District Attorney, an actual
conflict of interest existed which impacted

167. 'Thus, petitioner’s situation is distinguishable
from the one in Zuck v. State of Alabama, 588
F.2d at 439. In Zuck, the law firm defending
Zuck at trial also represented the prosecuting
attorney who tried Zuck. The Fifth Circuit found
the prosecutor and Zuck's defense counsel were
adversaries for purposes of Zuck’s criminal trial
and, therefore, an actual conflict of interest exist-
ed warranting a new trial for Zuck. In contrast,
petitioner has alleged no facts showing his inter-

_ ests were ever adverse to those of his trial coun-
sel or that petitioner’s trial counsel was ever
subject to the type of conflict involved in Zuck.
Instead, petitioner’s conflict of interest claim
herein is more analogous to the claim found to
be frivolous in Bullock v. Whitley, 53 F.3d at 702
(rejecting as frivolous complaint that defense
counsel had conflict of interest arising from his
service as part-time mayor of town in which case
tried).
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petitioner’s trial .or prejudiced petitioner
within the meaning of Strickland. There-
fore, petitioner’s arguments in support of his
final assertion of ineffective * assistance of
counsel do not warrant federal habeas rehef

B. Trial Court’s Failure to Deﬁne “Rea—
sonable ~ Doubt” - at - Guilt-Innocence
Phase of Trial o

[25] In his second ground for federal ha-
beas corpus relief, petitioner argues the state
trial court erred in failing to instruct the jury
at the guilt-innocence phase of trial as to the.
definition of the term reasonable doubt d
Petitioner also points out that in Geesa .
State, 1 decided after petltmners ‘trial but
while petitioner’s direct . appeal was_ still
pending before the Texas Court of . Crumnal
Appeals, the same state appellate court ruled
a definition of reasonable doubt must be giv-
en in all Texas criminal cases, even in the
absenice 'of “an” objection ‘or request for

same.!® Petitioner attempts to characterize
the rule announced in Geesa as one of federal

constitutional principle and argues, therefore,
the refusal of the Texas Court of Criminal
Appeals to retroactively apply that rule to
petitioner’s and other cases tried prior to the

date of the-opinion in Geesa violates federalv

equal protectlon prmmples

However, the Fifth Cireuit has held the
failure to include a definition of “reasonable
doubt”‘in the jury charge does not’ depnve a
defendant of due process or render a capltal
murder trial unfair:

Although the jury must be 1nstructed that

the state bears the burden of proving the

168. 820 S.W.2d 154'(Tex.Crim App.1991).

169. See Petitioner’s Second Amended Petition for
Post-Conviction” Writ ‘of Habeas Corpus, filed
June‘25 1996, ddcket‘. entry no. 25 at pp. 18—21.

170. Thompson v, Lynaugh 821 F2d 1054 1061
(5th Cir.), cért. denied, 483 U.S. 1035, 108 S.Ct.
5,97 L. Ed 2d 794 (1987) .

171 See Lackey v. Scott 28 F.3d 486, 491 (Sth

743 130 L Ed. 2d 644 (1995)

172 Id (c1t1ng Vlctor v. Nebraska, 511 U.S. 1 114
S.Ct. 1239, 127 L.Ed.2d 583 (1994)); Thompson
v. Lynaugh 821F.2d at 1060-61. .

defendant’s - guilt: ‘beyond a reasonable
doubt, attempts by trial courts to define
“peasonable- doubt” have been disfavored
by this court. - Such attempts often result
. in using the term itself in the definition
~and serve only to confuse the concept in
the mmds of jurors.i® - :

Moreover, the "Fifth Circuit has expressly-
rejected the same arguments’ ‘raised herein
by petitioner, holding" the rule annouhced in
Geesa is not mandated ‘by federal constitu-
tional principles and recognizing 2 state need
only satisfy the rational basis test to pass
equal protection serutiny with regard to the
non-retroactivity -of a new state procedural
rulel™ “[TThe rule announced in Geesa was
not required by the federal constitution or

law.” 2 Petitioner has presented no factual

allegations ‘showing the absence of a rational
basis for the refusal of the Texas Court of
Criminal Appeals to give its holding in'Geess’
retroactive - effect.1™® Therefore, petitioner’s
second ground for federal habeas relief does
not Warrant same.

C. Absence of Lesser—[ncluded Oﬁense In—
stmctzons

[26] In his third ground for federal habe—;
as corpus relief, petitioner argues the state
trial court erred in denying petitioner’s re-
quests for jury instructions at the guilt-inno-
cence phase. of trial on the lesser-included
offenses of felony murder, voluntary man-
slaughter, and involuntary manslaughter!™
In a capital murder case, a criminal defen-
dant is constitutionally entitled to an instrue-
tion on a lesser-included offense if the evi-
dence would permit a jury rationally to find

173. Retroactive. application. of the new rule an-
nounced in Geesa, a:rule which had been reject-
ed by both Texas- state courts and the federal
courts located in Texas for many years prior to
that demsxon, _might. very. well have necessitated
the re-trial-of thousands .of criminal:cases by: the
already over—burdened Texas - court system.
Therefore, it was not irrational for, the Texas
Court.of Cnmmal Appeals to have refused to give
. that new rule retroactive effect, especially given
its holding that a definition of reasonable doubt
was necessary despite the absence of a request
therefor. '

174. See Petitioner’s Second Amended Petition for
Post-Conviction Writ of Habeas Corpus, filed
June 25, 1996, docket entry no. 25, at pp. 21-27.
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the defendant guilty of the lesser offense and
acquit him of the greater.!™ The Fifth Cir-
cuit has routinely applied this same standard
to its review of Texas capital murder cases.'™
Therefore, a Texas capital murder defendant
is entitled to an instruction on a lesser in-
cluded offense if the evidence would permit a
jury rationally to find him guilty of the lesser
offense and to acquit him of the greater.!?
This necessarily requires a showing that the
facts of the case and the laws of the state
warrant such an instruction.1?

1. Felony Murder

[27,28] The Texas Court of Criminal Ap-
peals held petitioner was not entitled to an
instruction under Texas law on the lesser-
included offense of felony murder.!™ After
independently reviewing the extensive testi-
mony from the guilt-innocence phase of peti-
tioner’s state court trial, this Court agrees.
Felony murder under Texas law consists of a
person committing or attempting to commit
an underlying offense and, in the course and
furtherance of that commission or attempt,
that person commits or attempts to commit
an act clearly dangerous to human life that
causes the death of the vietim®® As the

175. See Hopper v. Evans, 456 U.S, 605, 611-12,
102 S.Ct. 2049, 2052-53, 72 L.Ed.2d 367 (1982);
Beck v. Alabama, 447 U.S. 625, 637-38, 100 S.Ct.
2382, 2389-90, 65 L.Ed.2d 392 (1980). )

176. See East v. Scott, 55 F.3d 996, 1005 (5th
Cir.1995); Mann v. Scott, 41 F.3d 968, 976 (5th
Cir.1994), cert. denied, — U.S. ——, 115 .S.Ct.
1977, 131 L.Ed.2d 865 (1995); Allridge v. Scott,
41 F.3d 213, 218-19 (5th Cir.1994), cert. de-
nied, — U.S. ——, 115 S.Ct. 1959, 131 L.Ed.2d
851 (1995); Kinnamon v. Scott, 33 F.3d 462,
464-65 (5th Cir.), cert. denied, — U.S. , 115
S.Ct. 660, 130 L.Ed.2d 595 (1994); Awndrews v.
Collins, 21 F.3d 612, 629 (5th Cir.1994), cert.
denied, — U.S. ——, 115 S.Ct. 908, 130 L.Ed.2d
790 (1995); Cantu v. Collins, 967 F.2d 1006,
1013 (5th Cir.1992), cert. denied, 509 U.S. 926,
113 S.Ct. 3045, 125 L.Ed.2d 730 (1993); Lince-
cum v. Collins, 958 F.2d 1271, 1275 (5th Cir.),
cert. denied, 506 U.S. 957, 113 S.Ct. 417, 121
L.Ed.2d 340 (1992); Montoya v. Collins, 955
F.2d 279, 285-86 (Sth Cir.), cert. denied, 506 U.S.
1036, 113 S.Ct. 820, 121 L.Ed.2d 692 (1992);
Cordova v. Lynaugh, 838 F.2d 764, 767 (5th Cir.),
cert. denied 486 U.S. 1061, 108 S.Ct. 2832, 100
L.Ed.2d 932 (1988).

177. Id.
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Texas Court of Criminal Appeals noted in its
opinion affirming petitioner’s conviction, the
principal difference between capital. murder
and felony murder at the time of petitioner’s
trial was the mental state necessary to sup-
port a conviction for those two offenses; cap-
ital murder required proof of an intentional
killing while felony murder required only
proof of an intent to commit the underlying
felony, in this case robbery.’®! Therefore, to
require an instruction on felony murder un-
der Texas law as a matter of constitutional
principle, the evidence at petitioner’s trial
had to permit a rational jury to conclude that
petitioner had intended merely to commit the
underlying offense of robbery but, during the
commission of or attempt to commit that
robbery, petitioner actually caused the death
of the decedent by committing an act clearly
dangerous to human life without actually in-
tending to kill the decedent.182

[29,30] Petitioner argues there was no
direct evidence at.the guilt-innocence phase
of his trial showing he subjectively formulat-
ed the intent to cause the death of the dece-
dent or did so during the actual commission
of the underlying predicate offense. Howev-
er, petitioner misconstrues applicable state

178. See Eastv. Scott, 55 F.3d at 1005-06; Mann
v. Scott, 41 F.3d at 976-78; Cantu v. Collins, 967
F.2d at 1013-14 (examining state law to deter-
mine whether a' capital murder defendant was
entitled to instructions on the.lesser included
offense of voluntary manslaughter); Lincecum v.
Collins, 958 F.2d at 1275-77 (examining state
law to determine whether capital murder’ defen-
dant entitled to jury instructions on lesser includ-
ed offenses of murder and voluntary manslaugh-
ter).

179. See Adanandus v. State, 866 S.W.2d at 230~
31.

180. See Adanandus v. State, 866 S.W.2d at 230;
Rousseau v. State, 855 S.W.2d 666, 673 (Tex.
Crim.App.), cert. denied, 510 U.S. 919, 114 S.Ct.
313, 126 L.Ed.2d 260 (1993); Creel v. State, 754
'S.W.2d 205, 211 (Tex.Crim.App.1988).

181. See Adanandus v. State, 866 S.W.2d at 230.

182. This is a round-about way of explaining the
constitutional issue in this case, i.e., whether
petitioner’s jury could have rationally acquitted
petitioner of the capital offense while convicting
petitioner of the non-capital offense. See East v.
Scott, 55 F.3d at 1005; Mann v. Scott, 41 F.3d at
976. :
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law. First, there is no requirement under
Texas law in a case of capital murder com-
mitted in the course of a robbery that the
intent to cause death be premeditated or
formulated prior to the commission of the
robbery; the offender must only have formu-
lated the intent to cause death when he
actually committed the murder.’® Second,
under applicable Texas law, intent to kill may
be inferred from the use of a deadly weapon
in a deadly manner; further, that inference
is virtually conclusive on the issue of the
defendant’s intent to kill1®  Petitioner of-
fered absolutely no evidence at the guilt-
innocence phase of trial to rebut the infer-
ence petitioner intended to kill Vernon Han-
an when he aimed a fully loaded pistol at
Vernon Hanan’s heart and pulled the trigger.

Petitioner did not testify at the guilt-inno-
cence phase of his trial or offer any other
direct evidence at that phase of trial estab-
lishing he intended only to commit a robbery
and not to kill Vernon Hanan. On the con-
trary, the evidence, described above, estab-
lished that (1) petitioner carried a fully load-

183. Rousseau v. State, 855 S.W.2d at 674.

184. See. Garcia v. State, 887 S.W.2d 862, 869
(Tex.Crim.App.1994), cert. denied, — U.S. —,
115 S.Ct. 1368, 131 L.Ed.2d 223 (1995); Adan-
-andus v. State, 866 S.W.2d at 215 (quoting God-
sey v. State; 719 S.W.2d 578, 580-81 (Tex.Crim.
App.1986)); Thompson v. State, 691 S.W.2d 627,
630 (Tex.Crim.App.1984), cert. denied, 474 U.S.
865, 106 S.Ct. 184, 88 L.Ed.2d 153 (1985).

185. See Statement of Facts from petitioner’s state
court trial, Volume 20 of 27, Testimony of James
Holguin, at pp. 6144-48; and Volume 20 of 27,
Testimony of Richard Stengel, at pp. 631i-20;
and Volume 21 of 27, Testimony of Richard
Stengel,-at pp. 643345. i

186. Id., Volume 26 of 27, Testimony of Dwight
Dwayne Adanandus, at pp. 7529-30.

187. Id, Volurﬁe 18 of 27, Testimony. of Patricia
Martinez, at pp. 5705, 5777-79, and 5799.

188. Id., Volume 18 of 27, Testimony of Rita
Perez, at pp. 5649-50., The plaintiff can plainly
~ be seen reaching into the waistband of his pants
‘to ‘remove his pistol in State’s Exhibits 99-39

* throiigh 99-43, photographs of the petitioner’s
robbery introduced into evidence at the gullt—
innocence phase of petmoner s trial.

189. Id., Volume 21 of 27, Testimony of Neheml-
ah Cantu, at'pp. 6640-42.

ed pistol in the waistband of his pants when
he entered the CNB on January 28, 1988,18
(2) -petitioner wore a wrist brace over his
hand and wrist to conceal noticeable ta-
toos,188 (3) petitioner not only gave the teller
the -threatening note but also orally threat-
ened to kill her if she ever identified him,'®’
(4) petitioner withdrew his gun after the
teller began: shouting and threw a sign at
hlm,188 5) petltloner told Vernon Hanan and
a companion to “get out of my way,” before
he had any physical contact with Vernon
Hanan,'® (6) petitioner swung at Hanan sev-
eral times immediately after Hanan lunged
at the pe‘u’aoner,190 (7) the two men wrestled
from the bank lobby into the foyer,! and (8)
petitioner shoved Hanan away from himself,
pointed his gun at Hanan, pulled the heavy
trigger, and shot Hanan through the heart
while Hanan was falling in a sitting position
at least two feet away from petitioner’s out-
stretched arm and gun.!® As noted by the
Texas Court of Criminal Appeals, there was
absolutely no evidence at the guilt-innocence
phase of trial establishing petitioner and
Hanan ever struggled over the gun, that the

190. Id., Volume 21 of 27, Testimony of Neheml—
ah Cantu, at pp. 6643 and 6671

191. Id., Volume. 18 of 27; Testimony of Patricia
. Martinez, at pp. 5717-18; and Volume 21 of 27,
Testimony of Nehemiah_Cantu, at pp. 6642-45.

192. Id., Volume 18 of 27, Testimony of Patricia
Martinez, at pp. 5717-18; Volume 21 of 27,
Testimony of Nehemiah Cantu, at pp. 6642-45;
Volume 20 of 27, Testimony of Richard Stengel,
at pp. 6318-23, 6331-36, and 6345-51; Volume
21 of 27, Testimony of Vincent DiMaio, at pp.
.6483-99, 6504-06, 6514-24, 654666, 6573-74,
and 6598-99. Eyewitnesses Patricia Martinez
and Nehemiah Cantu both - testified petitioner
pointed his gun-at Hanan. Id., Volume 18 of 27,
Testimony of Patricia Martinez, at p. 5718; Vol-
ume 21 of 27, Testimony of Nehemiah Cantu, at
pp. 6645. Petitioner admitted during his testi-

. mony at the punishment phase of trial he had
pulled the trigger of his gun:  Id., Volume 26 of
27, Testimony -of Dwight Dwayne Adanandus, at
p. 7572. State’s Exhibit 99-95 and a blow-up of
‘same introduced as State’s Exhibit 160 were
identified by a prosecution expert witness as
_showing the instant.the petitioner fired the fatal
shot. See Id., Volume 20 of 27, Testimony of

. Richard Stengel, at p. 6351; Volume 21 of 27,

 Testimony of Richard Stengel, at pp.. 6392 and
6445-53.
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fatal shot was fired at close range, or that
petitioner’s pistol misfired or discharged ac-
cidentally.!® Thus, there was simply no evi-
dence introduced at the guilt-innocence
phase of petitioner’s trial from which the jury
could have rationally inferred that petitioner
intended to commit only a robbery or that his
fatal shooting of Vernon Hanan was anything
other than intentional. The unambiguously
deadly manner in which petitioner used a
deadly weapon, ie., petitioner’s fully-loaded
pistol, to shoot Vernon Hanan through the
heart gave rise to a near-conclusive inference
petitioner intended to kill Vernon Hanan
when he engaged in that act.® Thus, peti-
tioner was not entitled to a jury instruction
on the lesser-included offense of felony mur-
der, and the state trial court’s denial of peti-
tioner’s request for same did not violate his
federal constitutional rights.

2. Voluntary Mansloughter

{311 The Texas Court of Criminal Ap-
peals also held petitioner was not entitled to
a jury instruction on the lesser-included of-
fense of voluntary manslaughter.’ This
Court has independently reviewed the exten-
sive testimony from the guilt-innocence
phase of petitioner’s state court trial and
agrees. At the time of petitioner’s offense
and trial, a charge on voluntary manslaugh-
ter was appropriate under ‘Texas law when
there was evidence the defendant had caused
the death of the decedent under the “immedi-

193. See Adanandus v. State, 866 S.W.2d at 231.

194. See Adanandus v. State, 866 S.W.2d at 215;
Godsey v. State, 719 S.W.2d at 580-81.

195. See Adanandus v. Stare, 866 S.W.2d at 231—
32.

196. See Adanandus v. State, 866 S.W.2d at 231;
Vuong v. State, 830 S.W.2d 929, 938 (Tex.Crim.
App.), cert. denied, 506 U.S.-997, 113 S.Ct. 595,
121 L.Ed.2d 533 (1992); Marquez v. State, 725
S.W.2d 217, 223-24 (Tex.Crim.App.), cert. denied,
484 U.S. 872, 108 S.Ct. 201, 98 L.Ed.2d 152
(1987); former Section 19.04(a), Texas Penal
Code Annotated (Vernon 1989).

The Texas Penal Code provision defining the
offense of “voluntary manslaughter,” i.e., former
Section 19.04, was repealed effective September
1, 1994, and former Section 19.05 was redesig-
nated as new Section 19.04. See Act approved
June 19, 1993, 73rd Leg., R.S., ch. 900, § 1.01,
1993 Tex.GenLaws. The former offense of “vol-
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ate influence of sudden passion arising from
adequate cause.”'¥* However, as noted by
the Texas Court of Criminal Appeals, under
applicable Texas law, when a defendant initi-
ates the criminal episode which leads to the
vietim’s death and the victim was acting in an
attempt to prevent the commission of the
felony by the defendant, the vietim’s actions
cannot, as a matter of law, rise to the level of
“adequate cause” from which sudden passion
may arise under the former Texas voluntary
manslaughter statute.’” In petitioner’s case,
it was undisputed Vernon Hanan was at-
tempting to thwart petitioner’s robbery of
the CNB when Hanan initiated his contact
with petitioner. Thus, nothing Hanan did
during the course of attempting to thwart
petitioner’s robbery could rise to the level of
“adequate cause” under applicable Texas law,
and petitioner was not entitled to a jury
instruction on the lesser-included offense of
voluntary manslaughter. Accordingly, the
state trial court’s denial of petitioner’s re-
quest for same did not violate petitioner’s
federal constitutional rights.

3. Involuntary Manslaughter

[32] The Texas Court of Criminal Ap-
peals also held petitioner was not entitled to
a jury instruction on the lesser-included of-
fense of involuntary manslaughter.!®® Again,
this Court has independently reviewed the
extensive testimony from the guilt-innocence

untary manslaughter” is now treated by Texas
law as an issue which may be raised by the
defendant at the punishment phase of a murder
trial in mitigation of punishment. See TexPeNaL
Copk Ann. § 19.02(d) (Vernon 1994).

197. See Adanandus v. State, 866 S.W.2d at 231;
Vuong v. State, 830 S.W.2d at 939; Harris v.
State, 784 S.W.2d 5, 10 (Tex.Crim.App.1989),
cert. denied, 494 U.S. 1090, 110 S.Ct. 1837, 108
L.Ed.2d 966 (1990) (victim’s action in shooting
defendant could not rise fo level of adequate
cause where victim’s action in shooting defen-
dant was attempt to prevent defendant from kid-
napping a third party); Lincecum v. State, 736
S.W.2d 673, 679 (Tex.Crim.App.1987), cert. de-
nied, 486 U.S. 1061, 108 S.Ct. 2835, 100 L.Ed.2d
936 (1988) (holding victim’s action in stabbing
her assailant could not rise to level of adequate
cause where stabbing was not only an act of self-
defense but also attempt fo protect victim’s son).

198. See Adanandus v. State, 866 S:W.2d at 232.
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phase of petitioner’s state court trial and
agrees with the state court. At the time of
petitioner’s offense ‘and trial, a charge on
involuntary - manslaughter was appropriate
under Texas law when there was evidence
establishing the defendant recklessly caused
the death of the. decedent.!® However, as
noted by the Texas Court of Criminal Ap-
peals, there was no evidence at the guilt-
innocence phase of trial establishing petition-
er and Hanan ever struggled over petition-
er’s gun, the fatal shot was fired at close
range, or petitioner’s pistol misfired or dis-
charged accidentally.?® The petitioner did
not testify at the guilt-innocence phase of
trial. Moreover, the evidence at the guﬂt-
innocence phase of trial included photo-
graphs of petitioner aiming his gun at Hanan
and the gun firing while Hanan was falling a
foew feet away from petitioner.?” ~Finally,
there is the fact the fatal shot pierced Han-
an’s sternum and mpped through Hanan’s
heart2®? Given the overwhelming and large-
ly uncontroverted eyewitness testimony,
physical evidence, and:photographic evidence
establishing petitioner aimed his fully-loaded
pistol directly at Hanan’s heart and pulled
the heavy trigger of his pistol, there was no
evidence before the jury at the, guilt-inno-
cence phase of petitioner’s trial from which a
rational jury eould have found petitioner act-
ed only with a conscious disregard of a sub-
stantial and un_]ustlﬁable risk to Hanan’ s Tife.
Consequently, petitioner was not entitled to a

199. See Adanandus.v. State, 866 S.W.2d at 232;
former Section 19.05(a), Texas Penal Code Anno-
tated (Vernon 1989). The Texas Penal Code pro-

_vision defining the former offense of “involuntary

. manslaughter, " ie., former Section 19.05, was

" redesignated as new, Section 19, .04 and retitled
“Manslaughter”  effective September 1, 1994.
See Act approved June 19, 1993, 73rd Leg., R.S,,
ch. 900, § 1.01, 1993 TexGenLaws.

200. See Adanandus v." State, 866 S Wi2d-at 231;
Statement of Facts from petitioner’s state court
trial, Volume 21 of 27, Testimony of Vincent
DiMaio, ‘at pp. 6483-99, 6504-06, 6514-24,
6546-66,'6573-74, and 6598-99." - '

201. -See State’s Exhibit 160, -State’s. Exhibit 99+
95 and a blow-up of same introduced as State’s
Exhibit: 160 were identified by a prosecution

" expert witness as showing the instant the peti-
tioner fired the fatal shot. - See Id., Volume 20 of
27, Testimony of Richard Stengel, at p.:6351;
and Volume 21 of 27, Testimony  of Richard
Stengel, at pp. 6392 and 6445-53. This is one

jury instruction on the lesser-included of-
fense of involuntary manslaughter, and the
state trial court’s denial of petitioner’s re-
quest for‘sar'ne did not - violate petitioner’s
federal constitutional rights. .

D. Trial Court’s Refusal to Give Pelition-
e'rs Defmmon of “Dehbemtely” '

[331 In his fourth ground for federal ha—
beas- relief, petitioner complains the state
trial court refused to give the entire defini-
tion of the term “deliberately” requested by
him as a part of the jury instructions at the
pumshment phase of petitioner’s trial 23
The vpetltloner s state trial court defined the
term “deliberately” in its punishment phase
jury instructions as havmg “g meaning differ-
ent and distinct from the word ‘intentionally’
as that Word is defined below” and then set
forth the appropriate deﬁn,ltflon of “intention-
ally.” 2. Petitioner. has identified no error in
that definition of “deliberately” under appli-
cable Texas law nor has ‘petitioner cited any
authority holding the additional language in-
cluded in defense counsel’s requested defini-
tion of “deliberately” was required under
applicable_state law.2%5. Further, the Fifth
Circuit - has repeatedly held a Texas trial
court’s refusal to give deﬁmtlons of the terms
“dehberately” and “dehberateness” does not
violate a Texas capital murder defendant’s

instance in- which a: picture is_truly worth a
thousand words.

202. " 'Se¢-Statement-of Facts from petitioner’s state
court trial, Volume 21 of 27, Testimony of Vin-
cent DiMaio, at pp. 6483-99, 6504—06 6514—24
6546—66 6573-74, and 6598-99. -

203. See Petltloner s Second Amended Petltlon for
Posi—Conviction Writ of Habeas Corpus, filed
June 25, 1996, docket entry no. 25, at pp. 27-30.

204. See Statement of Facts from petitioner’s state
court trial, Volume IB, at p. 446,

'205 In support ! tof his request for the additional

definiition, the focus of this ground for relief,

petitioner relies primarily upon a dissenting
- opinion‘issued by one'judge of the Texas Court of
.- Griminal Appeals more than a decade ago. See
- Petitioner’s ‘Second Ameénded Petition-for Post—
.- Conviction Writ of Habeas.Corpus, filed June 25,
.- 1996, docket entry no.; 25, at p. 29.
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constitutional rights.206

[34,35] Alternatively, petitioner does not
cite to any authority existing at the time his
conviction beeame final which mandated the
precise language included in petitioner’s re-
quested definition of “deliberately” as a
matter of constitutional principle. Thus,
adoption of the new. requirement urged by
petitioner in his fourth ground for federal
habeas relief would run afoul of the non-ret-
roactivity doctrine recognized in Teague v.
Lane®  Federal courts are generally
barred from applying new constitutional
rules of eriminal procedure retroactively on
collateral review.?® Under Teague, a “new
rule” is one which was not dictated by pre-
cedent existing at the time the defendant’s
conviction became final.®® Under this doc-
trine, unless reasonable jurists hearing the
defendant’s claim at the time his conviction
became final would have felt compelled by
existing precedent to rule in his favor, a
federal habeas court is barred from doing so

206. See Russell v. Collins, 998 F.2d 1287, 1293
(5th Cir.1993), cert. denied, 510 U.S. 1185, 114
S.Ct. 1236, 127 L:Ed.2d 580 (1994) (holding a
Texas trial court’s failure to define term “deliber-
ately” as used in the first Texas capital sentenc-
ing special issue did not prevent jury from giving
effect to any of defendant’s mitigating evidence);
James v. Collins, 987 F.2d 1116, 1120:(5th Cir.),
cert. denied, 509 U.S. 947, 114 S.Ct. 30, 125
L.Ed.2d 780 (1993) (holding terms ‘‘deliberate-
ly;”" “probability,” “criminal acts of violence,”
and “continuing threat to society,” have a com-
mon-sense core of meaning that criminal juries
should be capable of understanding); Barnard v.
Collins, 958 F.2d 634, 641 (5th Cir.1992), cerr.
denied, 506 U.S. 1057, 113 S.Ct. 990, 122
L.Ed.2d 142 (1993) (holding terms ‘“‘deliberate-
ness,” “probability,” and “society” not so vague
as to deprive jury of meaningful guidance in its
deliberations); Ellis v. Lynaugh, 873 F.2d 830,
839 (5th Cir.), cert. denied, 493 U.S. 970, 110
S.Ct. 419, 107 L.Ed.2d 384 (1989) (holding term
“deliberately” sufficiently clear to permit jury to
decide the first Texas capital sentencing special
issue).

207. 489 U.S. 288, 310, 109 S.Ct. 1060, 103
L.Ed.2d 334 (1989). )

208. See Teague v. Lane, 489 U.S. at 310, 109
S.Ct. at 1075; Johnson v. Scott, 68 F.3d 106, 111
n. 10 (Sth Cir.1995), cert. denied, — U.S. ——,
116 S.Ct. 1358, 134 L.Ed.2d 525 (1996); Lackey
v. Scott, 52 F.3d 98, 100 (Sth Cir.), stay granted
and cert. dism’d, — U.S. ——, 115 S.Ct. 1818,
131 L.Ed.2d 741 (1995); Davis v. Scott, 51 F.3d
457, 466-67 (5th Cir.), cert. denied, — U.S. —,
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on collateral review.?1® This non-retroactivi-
ty doctrine applies equally to a novel appli-
cation of an old rule?! -Adoption of the
rule suggested by petitioner would violate
the non-retroactivity doctrine -of Teague.
Petitioner’s fourth ground for federal habe-
as corpus relief is also denied.

E. Alleged Failure to Provide Exculpatory
Evidence: Brady Claim

[36] ‘In his fifth ground for federal habe-
as_relief, petitioner argues the prosecution
withheld from defense counsel a copy of a
transeript from an evidentiary hearing held
on April 27, 1981, in state district court in
Nolan County, Texas. The evidentiary hear-
ing was held in conneétion with petitioner’s
entry of a guilty plea to a charge of aggravat-
ed robbery, and during the hearing, petition-
er’s counsel expressed his opinion that peti-
tioner was not competent to enter a guilty
plea.22

116 S.Ct. 525, 133-L.Ed.2d 432 (1995); Mann v.
Scott, 41:F.3d 968, 976 (5th Cir.1994), cert. de-
 nied, — U.S. —, 115 S.Ct. 1977, 131 L.Ed.2d
865 (1995); Crank v. Collins, 19 F.3d 172, 175
(Sth Cir.), cert. denied, — U.S. ——, 114 S.Ct.
2699, 129 L.Ed.2d 825 (1994); Motley v. Collins,
18-F.3d 1223, 1230 (5th- Cir.), cert. denied, —
U.S. —,:115 S.Ct. 418, 130 L.Ed.2d 333 (1994);
Webb v. Collins, 2 F.3d 93, 95 (5th Cir.1993);
Nethery v. Collins, 993 F.2d 1154, 1162 (5th
Cir.1993), cert. denied, — US. ——,'114 S.Ct.
1416, 128 L.Ed.2d 87 (1994); Cordova v. Collins,
953 F.2d 167, 173 (5th Cir.), cert. denied, 502
U.S. 1067, 112 S.Ct 959, 117 L.Ed.2d 125
(1992). v ) B g

209. See Davis v. Scott, 51 F.3d at 459-60; Mann
v. Scott, 41 F.3d at 976; Crank v. Collins, 19 F.3d
at 175; Motley v. Collins; 18 F.3d at 1230.

210. Id

211. See Stringer.v. Black, 503 U.S. 222, 227-29,
112 S.Ct. 1130, 1134-36, 117 L.Ed.2d 367
(1992); : Butler v. McKellar, 494 U.S. 407, 414-15,
116 S.Ct. 1212, 1217-18, 108 L.Ed.2d - 347
(1990); Lackey v. Scott, 52 F.3d at 100.

212. . See Petitioner’s Second Amended Petition for
Post-Conviction Writ of Habeas Corpus,: filed
June 25, 1996, docket entry no. 25, at pp. 30-32.
A copy of the transcript from the April 27, 1981

: hearing in state district court in Nolan County
appears among the state court papers submitted
by respondent relating to petitioner’s state habe-

- as corpus proceeding at pp. 181-211.
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-[37-39]1 - The suppression by the prosecu-
tion of evidence favorable to an accused upon
request violates due process where the evi-
dence is material either to guilt or- punish-
ment, irrespective of the good faith or bad
faith of the prosecution.?® Impeachment ev-
iderice also falls within the Brady' rule?¥
Even inadmissible evidence may be material
for Brady purposes.’® There are three ele-
ments to a valid Brady claim:" (1) the prose-
cution must suppress or withhold evidence,
(2) which is favorable; and 3) materlal to the
defense.! Undisclosed evidence is “materi-
al” if there is a reasonable probablhty that,
had the evidence been disclosed to the de-
fense, the result of ‘the proceeding ‘would
have been different. a1 A reasonable proba-
bﬂlty of a different result is shown 'when
nondisclosure puts the case in a ‘different
light so as to undermiine confidence in the
jury verdict.2'8 If materiality is established,
no harmless error analysis is employed 219
Petitioner’s Brady claim falls for at least
three reasons.

213. Brady v. State of Maryland, 373 U.S. 83,87,
83 S.Ct..1194, 1196-97, 10 L. Ed.2d 215 (1963)
,Kopycmskl v. Scott 64 F.3d 223, 225 (5th Cir.
1995); Allridge v. Scott, 41 F.3d 213, 217 (5th
Cir:1994), cert. denied, — U.S. ——=,; 115 S.Ct.
1959, 131 L.Ed.2d 851.(1995); Williams v. Scott,
35 F.3d 159, 163 (5th Cir.1994), cert. denied, —
" U.S.——, 115 S.Ct. 959, 130 L.Ed:2d 901 (1995).

214. ' Seé United States v. Bagley, 473 US. 667,
676, 105 S.Ct. 3375, 3380, 87 L.Ed.2d 481
(1985); Kopycinskiv. Scott, 64 F. 3d at 225 East

A Scott 55 F.3d at 1002.

215. See Spence v. Johnson, 80 F.3d 989, 1005 n.
14 (5th Cir.1996).

216. See Spence v. Johnson, 80 F.3d 989,994 (5th
Cir.1996); East v. Scott, 55 F.3d at 1002; Law-
rence v. Lensing, 42 F.3d 255, 257 (Sth Cir,1995);
Wilson v. Whitley, 28 F.3d 433, 435 (5th Cir.
1994), cert. denied, — U.S. ——, 115 S.Ct. 754,
130 L.Ed.2d 653 (1995) Blackmon v. Scott 22
¥.3d 560, 564 (5th.Cir.), cert. denied, — U.S.
—, 115 S.Ct. 671, 130 LEd 2d 604 (1994),
Drew v. Collins, 9 964 F.2d 411 419 (5th Cir.
1992), cert. denied, 509 U.S. 925 113 SCt 3044
125 L.Ed.2d 730 (1993). ’

214. ‘See Wood v.' Bartholomew, — U.S. =,
—, 116 S.Ct.'7, 10, 133 L.Ed.2d 1 (1995);
United States v. Bagley, 473 U.S. at 682, 105'S.Ct.
at 3383; Kopycinski v. Scott, 64 F.3d“at 225;
East v. Scott, 55 F.3d at 1002; Allridge v. Scott,
41 F.3d at 217; Williams v: Scott, 35 F.3d at159;

First, there is nothing in the record before
this Court establishing: the prosecution ever
withheld, suppressed, or concealed from peti-
tioner’s trial counsel -either the fact that a
hearing relating at least tangentially to peti-
tioner’s competence was held in state district
court in April, 1981, or that one of the sub-
jects of that hearing was petitioner’s compe-
tence. In fact, petitioner as well as petition-
er’s mother testified at that hearing, and
must, therefore, have had personal knowl-
edge of both the fact that such a hearing was
held in April, 1981, as well as the subjects of
that hearing. ~Petitioner does not allege he
failed to advise his own trial counsel of either
of those subjects or that he concealed from
his own frial counsel information relating to
that hearing. By definition, information al-
ready within the personal knowledge of a
eriminal defendant cannot be “suppressed or
withheld” from the defense.220 Moreover, as
pointed out by the state habeas court in its
factual findings, the information which peti-
tioner now alleges was “suppressed or with-
held” by the prosecution was in the form of a
pubhc record 21- A Brady violation does not

‘ Blackmon v. Scott, 22 F.3d at 564, . In recent
-opinions, both the Supreme Court and Fifth Cir-
cuit have analogized the “materiality” standard
under Brady to the “‘prejudice” standard under
Stricklanid.~ See Kyles v. Whitley,i— U.S.
—,+115 -8.Ct. 1555, 1566, 131 L.Ed.2d 490

. ,(1995);,.Johnson v. Scott, 68 F.3d 106, 109 n. 5
(5th Cir.1995). N '

218. . Kyles v.-Whitley, — U.S. at —, 115 S.Ct.
at 1566; Spence v. Johnson, 80 F.3d at 994;
Kopycinski v. Scott, 64 F.3d'at 226.

219. See Kyles v. thtley, —US. at
115 S.Ct. at 1566-67; Kopycinski v. Scott 64
. F.3d at 226. . :

220. . See United States v. Newman, 849 F.2d 156,
161 (Sth Cir.1988) (holding government is not
required to furnish defendant with information
he already has of can "obtain with reasonable
dlhgence)

221. See Statement of Facts from petitioner’s state
habeas corpus proceeding, at p. 240. Because
the April 27, 1981 hearing in state district court
in Nolan County was transcribed by a court
reporter, it was fully available to petitioner and
his' counsel pursuant to applicable state law at
least as early as September- 1, 1985. See Tex
Gov't Cope ANN.§ 52.047(a) (Vernon 1988). That
statutory provision was amended: in 1991 with
régard to the fees that could be charged for
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arise if the defendant, using reasonable dili-
gence, could have obtained the information.22?
Petitioner has alleged no facts' establishing
he was unaware a hearing had been held in
Nolan County on April 27, 1981, or that he
was unable to obtain a transeript of same
despite the exercise of reasonable diligence
on his part. -

Second, petitioner has not established
there was any “favorable” information con-
tained in the hearing transcript. At the No-
lan County hearing on April 27, 1981, (1)
petitioner’s criminal defense counsel ex-
pressed his opinion petitioner was not com-
petent to stand trial, 22 (2) petitioner’s moth-
er, Mrs. Frances Ruth Davis, was sworn and
testified (a).petitioner suffered a “nervous
breakdown” after the death of his maternal
grandmother, (b) on an unspecified occasion,
petitioner suffered a head injury in a horse-
back-riding accident and later had a metal
plate placed in his head, (c) petitioner was
sent to the Austin State School and stayed
there initially for nine months and then re-
turned there for a second, six-week stay on
another occasion, (d) petitioner behaves irra-
tionally at times, (e) petitioner does ot
know right from wrong, (f) while hospital-
ized, petitioner was declared insane, (g) peti-
tioner’s head injury occurred prior to his
entry into junior high, (h) petitioner had not
been hospitalized for his mental problems

official court transcripts but not in any manner
relevant to this cause. The current version of
that . statute appears -at TeExGov't CobE ANN.
§ 52.047(a) (Vernon: Supp.1996).

222, See Williams v. Scott, 35 F.3d 159, 163 (5th
Cir.1994), cert. denied, — U.S. ——, 115 S.Ct.
959, 130 L.Ed.2d 901 (1995); ‘May v. Collins, 904
F.2d 228, 231 (5th Cir.1990), cert. denied, 498
U.S. 1055, 111 S.Ct. 770, 112 L.Ed.2d 789
(1991); United States v. Newiman, 849 F.2d at
161. < :

223. See Transcript from the hearing held on
April 27, 1981, in cause no. 5173 in the state
district court for Nolan County, Texas, included
among the state court papers relating to petition-
er’s state habeas corpus proceeding now before
this Court, at p. 183.

224. Id, Testimony of Frances Ruth Davis, at pp.
185-205. - It should be noted Mrs. Davis all but
recanted the initial portion of her testimony re-
garding her son’s alleged incompetence after a
brief recess during which the benefits of the plea
bargain offered to her son by the prosecution in
that cause were apparently discussed with her.
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since 1968, (i) subsequent to his head injury,
petitioner completed the tenth or eleventh
grade in school and held a number of jobs,
() at some point petitioner was prescribed
valium but petitioner last took that medi-
cation in 1973, (k) petitioner has not seen a
psychiatrist since 1973, (1) despite the fore-
going, she has spoken with her son and be-
lieved he understood the nature of the
charge that was then pending against him,
(m) she believed petitioner was competent to
communicate effectively with his attorney,
(n) she had no disagreement with the trial
court’s ruling petitioner was competent to
enter a guilty plea, and (o) she wanted the
trial court to accept petitioner’s plea,?* (3)
petitioner himself testified (a) he understood
the nature of the aggravated robbery charge
then pending against him arising out of peti-
tioner’s armed robbery of a convenience
store on August 16, 1980, (b) he had taken
the purse and automobile of Linda Davidson
during that robbery, (¢c) he had previously
been convicted of forgery in Gonzales Coun-
ty, and of burglary of a building, passing a
forged check, and theft in Bexar County, and
(d) he was guilty of the aggravated robbery
charge against him,?® and (4) the state trial
court found petitioner competent to-enter a
guilty plea to that charge and accepted
same.226  Thus, at best, the April 27, 1981

Id., at pp. 204-05. Mrs. Davis also testified at

. the April 27, 1981 hearing that she was unaware
her son had previously been convicted of four
felonies or that petitioner had been sentenced to
serve a term in the penitentiary as a result of
those prior convictions. Id., at p. 197.

225. Id., Testimony of Dwight Dwayne Davis, at
pp. 207-210.

226. Petitioner’s pen packet, introduced into evi-
dence at the punishment phase of petitioner’s
capital murder trial established (1) on April 27,
1981, petitioner entered a guilty plea in the 32nd
Judicial District Court, Nolan County, Texas, to a
charge of aggravated robbery committed with a
firearm arising out of an offense committed on
August 16, 1980, (2) petitioner was sentenced
that same date to serve a fifteen and one-half
year term of imprisonment, and (3) the state trial
court found petitioner was mentally competent to
enter that plea and he did so voluntarily. See
State’s Exhibit 192 at pp. 28-30, included in
Statement of Facts from petitioner’s state court
trial, Volume 27 of 27.
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hearing transeript established (1) petitioner’s
defense counsel had raised a question as to
petitioner’s competence to enter a guilty plea
on that date, (2) petitioner’s mother provided
information as ‘to- petitioner’s: head " injury
and mental problems, her opinion concerning
petitioner’s ability to tell right from wrong
and -his ability ‘to - effectively communicate
with ‘'his counsel and understand the charge
against him, information’ on petitioner’s aca-
demic success following the head injury, his
employment history, and the fact petitioner
had not had any mental problems since 1973,
(8) petitioner testified hie understood the na-
ture of the charge against him and the factu-
al basis for his guilty plea thereto, and (@)
the state trial eourt found petitioner compe-
tent to enter a guilty plea and petltloner had
entered a voluntary plea to the charge then
pending against him. “Favorable” evidence
is either exculpatory or impeaching evidence
which, if disclosed and used effectively, may
make a difference between conviction or ac-
quittal??” None of the information included
in the Aprll 21, 1981 hearing transcmpt satis-
fies this standard. 28

Finally, petltloner has alleged no. facts es-
tablishing any of the information contained in
the April 27, 1981 hearing transcnpt was

“material” for Brady purposes As ex-
plained above, the ultimate outcome of the
April 27, 1981 hearing was that the state trial
court found petitioner competent to-enter a
guilty plea to a chai‘ge of aggravated robbery

227. See United State$'v. Bagley, 473 U S. at-676,
105-S.Ct. at-3380.

228. The determination of whether évidence'is
“favorable” for Brady purposes must necessarily
include a review of that evidence in light of the
other evidence then available. Mrs. Davis’ rath-
er cryptic ‘testimony at the April 27, 1981 hearlng
that petitioner had once been declared “insane”
is refuted by petitioner’s records from the Austin
State School, records which had been examined
by petitioner’s trial counsel. Thus, petitioner’s
trial counsel could not have introduced testimo-
ny from Mrs. Davis regarding petitioner’s alleged
insanity in 1981 without éither suborning perjury
or opening the door to the admission of testimo-
ny along thé lines of that contained in Dr. Costel-
lo’s report establishing petitioner was not men-
tally incompetent. At best, the April 27, 1981
hearing transcript revealed an expression of
doubt: as to- petitioner’s competence to enter a
guilty plea by petitioner’s attorney, -ambiguous

committed with a firearm and accepted peti-
tioner’s voluntary: guilty plea to that charge.
Although petitioner’s mother testified at the
April 27, 1981 hearing about petitioner’s his-
tory of head injuries and her belief that
petitioner did not know' right from wrong,
petitioner testified he understood the nature
of the charges against-him and-the conse-
quences of his guilty plea. The state trial
court found petltloner mentally competent
and capable of entering a voluntary guﬂty
plea ’

Moreover, the prosecutlon had avallable to
it at petitioner’s capital murder trial the
same records from the Austin State, Sehool
which petitioner’s trial counsel had reviewed
and found to undermine both an incom-
petence defense and any effort to assert that
petitioner’s head injuries mitigated his moral
culpability for his crime. - Also, Dr. Costello’s
report effectively negated any contention pe-
titioner was mentally incompetent at the time
of his. ecapital murder-trial or that he was
iricapable of planning and executing a scheme
such as the robbery of the CNB. Petitioner
himself testified at 'great length during the
punishment, phase of his capital murder trial
and -demonstrated a clear understanding of
the evidence which had been introduced at
trial as well as a high degree of familiarity
with many items of evidence his trial counsel
had successfully excluded during the guilt-
innocence phase of trial.?®® Under these cir-
cumstances, the hearmg transeript from peti-

testlmony from petltloner s mother as to petition-
er’s competence, but also petitioner’s own, clear
and straight-forward testimony admitting to an
understanding of the nature of the charge against
him and-the accuracy of the factual basis there-
for. Thus, at best, the April 27, 1981 hearing
transcnpt when viewed in its entirety, constitut-
ed “neutral” evidence. Such evidence cannot
form_the. basis for-a valid Brady claim. See
United States v. Dillman, 15 F.3d 384,390 (5th

., Ciry), cert. denied,; —— U.S. ——, 115 S.Ct.. 183,
130 L.Ed.2d 118 (1994) (holdlng that although
exculpatory and impeaching evidence falls within
rule in Brady, neutral evidence does. not). When

. viewed in-its entirety, the April 27, 1981 hearing
transcript contained neither exculpatory nor im-
peachmg evidence in connection with petltIOIl-
er’s capltal murder-trial. ;

229. See Statement of Facts from petitioner’s state
court trial, Volume' 26 -of 27, Testimony of
‘Dwight Dwayne Adanandus, at pp. 7560-82.
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tioner’s April 27, 1981 guilty plea hearing
was not “material” within the meaning of
Brady. There is no reasonable probability
that, had the April 27, 1981 hearing tran-
seript been furnished to the defense by the
prosecution, the result of either the guilt-
innocence or punishment phase of. petition-
er’s trial would have been different.?3

For the foregoing reasons, Dpetitioner’s
complaints in his fifth ground for relief about
the prosecution’s failure to furnish petition-
er’s trial counsel with a copy of the April 27,
1981 hearing transcript do not satisfy any of
the three Brady criteria discussed above and
do not warrant federal habeas relief.

F. Inwalid Prior Conviction

In his sixth ground for federal habeas re-
lief, petitioner argues his death sentence was
based, in part, upon an invalid prior convie-
tion, to wit, petitioner’s April 27, 1981 state
court conviction in Nolan County for aggra-
vated robbery committed with a firearm.2!
Respondent- points out, however, the state
habeas corpus court specifically held petition-
er had procedurally defaulted on this claim
by failing to object at trial to the introduction

230. See Wood v. Bartholomew, — U.S. ——,
——, 116 S.Ct. 7, 10, 133 L.Ed.2d 1 (1995)
(holding evidence “material” under Brady only
where there exists reasonable probability that,
had the evidence been disclosed, the result of
trial would have been different); United States v.
Bagley, 473 U.S. at 682; Kopycinski v. Scott, 64
F.3d at 225; East v. Scott, 55 F.3d at 1002;
Allridge v. Scott, 41 F.3d at 217; Williamns v.
Scott, 35 F.3d at 159; Blackmon v. Scott, 22 F.3d
at 564. '

231. See Petitioner’s Second Amended Petition for
Post-Conviction Writ of Habeas Corpus, filed
June 25, 1996, docket entfy no. 25, at pp. 32-35.

232. See Rogers v. Scott, 70 F.3d 340, 342 (Sth
Cir.1995), cert. denied, — U.S. ——, 116 S.Ct.
1881, 135 L.Ed.2d 176 (1996); Nichols v. Scott,
69 F.3d 1255, 1278 n. 44 (Sth Cir.1995), cert.
denied, — U.S. —, 116 S.Ct. 2559, 135
L.Ed.2d 1076 (1996); Asmos v. Scott, 61 F.3d 333,
338-45 (5th Cir.), cert. denied, — U.S. —, 116
S.Ct. 557, 133 L.Ed.2d 458 (1995):

233. See Yist v. Nunnemaker, 501 U.S. 797, 801,
111 S.Ct. 2590, 2593, 115 L.Ed.2d 706 (1991);
Murray v. Carrier, 477 U.S. 478, 485-92, 106
S.Ct. 2639, 2643-48, 91 L.Ed.2d 397 (1986);
Sawyers v. Collins, 986 F.2d 1493, 1499 (5th

947 FEDERAL SUPPLEMENT

of evidence concerning this same prior con-
vietion.

1. - Procedural Default

[4042] The Fifth Circuit has repeatedly
held that a finding by a Texas appellate court
that a criminal defendant failed to comply
with the Texas contemporaneous objection
rule constitutes an independent and adequate
basis for a federal habeas court’s refusal to
address the merits of a. claim for federal
habeas corpus relief?? . When a state law
default prevents the state court from reach-
ing the merits of a federal claim, that claim
can ordinarily not be reviewed in federal
court.?® Generally speaking, in order for a
claim of procedural default to preclude feder-
al review of a habeas petitioner’s claim, the
last state court issuing a reasoned decision
must have clearly and unequivocally relied
upon the procedural default as an indepen-
dent and adequate ground for denying re-
lief.?* When a state court finds a federal
claim is procedurally barred but goes on to
reach the merits of that claim in the alterna-
tive, the state court’s reliance on the proce-
dural default still constitutes an independent
and adequate ground which bars federal ha-
beas review.? A state procedural rule is

Cir.), cert. denied, 508 U.S. 933, 113 S.Ct. 2405,
124 L.Ed.2d 300 (1993).

234. See Harris v. Reed, 489 U.S. 255, 262, 109
S.Ct 1038, 1043, 103 L.Ed.2d 308 (1989) (hold-
ing adequate and independent finding of proce-
dural bar will bar federal habeas review of feder-
al claim unless habeas petition can show “cause”
for default and “prejudice attributable thereto”
or demonstrate that failure to consider federal
claim will result in “fundamental miscarriage of
justice™); Moore v. Roberts, 83 F.3d 699, 702 (5th

. Cir.1996); Reed v. Scott, 70 F.3d 844, 846 (5th
Cir.1995), cert. denied, — U.S. ——, 116 S.Ct.
1452, 134 L.Ed.2d 570.(1996); Amos v. Scott, 61
F.3d at 338-39; see also Coleman v. Thompson,
501 U.S. 722, 735, 111 S.Ct. 2546, 2557, 115

"L.Ed.2d 640 (1991) (holding federal court may
address federal claim on which there has been
finding of state procedural default if last state

. court opinion disposing of claim appears to rest
primarily upon federal law, or to be interwoven
.with federal law, or when adequacy and indepen-
‘dence of any possible state law ground is not
clear from face of opinion); YIst v. Nunnemaker,
501 U.S. at 803-04, 111 S.Ct. at 2594-95.

235. See Harris v. Reed, 489 U.S. at 264 & n. 10,
109 S.Ct. at 1044 & n. 10; Rogers v. Scott, 70



ADANANDUS v. JOHNSON

1067

Cite as 947 F.Supp. 1021 (W.D.Tex. 1996)

adequate for purposes of procedural default
in a federal habeas. proceeding only if it is
firmly ‘established at the time it is applied,
ie;, it is strictly or regularly applied even-
handedly to the vast majority of similar
claims, 2%

[43-46] Ordinarily, the mere fact a feder-
al habeas corpus claimant failed to abide by
a state procedural rule does not, in and of
itself, prevent federal review of a claim; the
state court must actually have relied upon
the procedural bar as an independent ‘basis
for its disposition of the case.®” A-federal
claimant’s procedural default usually pre-
cludes federal habeas review only if the last
state court rendering a judgment in the case
rests ‘its judgment on. the. procedural de-
fault.2® The federal courts presume there is
noindependent and adequate state ground

F.3d at 342; Sawyers v. Collins, 986 F.2d at
1499. Where it is unclear whether the state
court’s judgment rests on state procedural
grounds or on the merits of the federal claim, the
basis for the state court judgment is identified by
the following analysis: (1) where there has been
_one reasoned state judgment rejecting a federal
claim, later unexplained orders upholding that
judgment or rejecting that same claim rest upon
the same ground; (2) if an earlier opinion “fairly
appears’’ to rest primarily upon federal law, we
presume that no procedural default has been
invoked by a subsequent unexplained order that
leaves the judgment or its consequences in place;
and (3) where the last reasoned opinion on the
claim explicitly imposes a procedural default, the
presumption is that a later decision rejecting the
claim did not silently disregard that bar and
consider the merits—but this presumption can be
overcome by strong evidence that the subsequent
rejection of the claim was based on an analysis of
the merits of the federal claim. See Sawyers v.
Collins, 986 F.2d at 1499-1500. In petitioner’s
case, the Texas Court of Criminal Appeals issued
only a brief, one-page ‘order on February 21,
1995, adopting the findings and conclusions is-
sued by the state trial court in petitioner’s state
habeas corpus proceeding. Thus, the last, and
only, reasoned opinion in petitioner’s state habe-
as corpus proceeding ‘is the state trial court’s
Order issued January 9, 1995, setting forth that
court’s findings of fact and conclusions of law.
Therefore, we look to that state trial court'Order
of January 9, 1995, on petitioner’s state habeas
corpus application for any holding by a Texas
court on state procedural default issues.

As an aside, the Court notes the rule in-Harris
referenced above is inapplicable where the feder-
al habeas corpus claim was never presented to
the state courts. See Teague v. Lane, 489 U.S.
288, 299, 109 S.Ct. 1060, 1069, 103 L.Ed.2d 334

for a state court ‘decision when (1) the deci-
sion fairly appears to rest primarily on fed-
eral law, (2) the decision fairly appears to be
interwoven with the federal law, or (3) the
adequacy and independence of any possible
state law ground is not clear from the face of
the opinion.® When the last state court to
write a reasoned opinion rests its decision on
a. claim for relief on, state. procedural
grounds, the petitioner may obtain federal
habeas review of that same claim only if he
can show cause and actual prejudice for his
procedural default or that a failure to ad-
dress the merits of the federal claim would
result in a miscarriage of justice.?® In or-
der to satisfy the “miscarriage of justice”
test, the petitioner must supplement. his con-
stitutional claim with a-colorable showing of
factual innocence.?*!- To satisfy the “factual

(1989); Nichols v. Scott, 69 F.3d at 1280. In this
case, however, petitioner did exhaust available
state remedies on all of his grounds for federal
habeas relief herein.

236. See Reed v. Scott, 70 F.3d at 846; Amos v.
Scott, 61 F.3d at 339. ’

237. Harris v. Reed, 489 U.S. at 261-62; 109 S.Ct.
at 1042. .

238. Harris v. Reed, 489 U.S. at 262, 109 S.Ct; at
© 1043; Caldwell v. Mississippi, 472 U.S. 320, 327,
105 S.Ct. 2633, -2638-39, 86 L.Ed.2d 231 (1985).

239. Coleman v. Thompson, 501.U.S. at-734-35,
111 S.Ct. at 2556-57.

240. See Coleman v. Thompson, 501 U.S. at 750,
111 S.Ct. at 2565; Harris v. Reed, 489 U.S. at
262, 109 S.Ct. at 1043; Moore v. Roberts, 83 F.3d

-at 702. . .

241. See Sawyer.v. Whitley, 505 U.S. 333, 335-36,
112 S.Ct. 2514, 2517, 120 L.Ed.2d 269 (1992);
May v. Collins, 955 F.2d 299, 308 (Sth Cir.), cert.
denied, 504 U.S. 901, 112 S.Ct. 1925, 118
L-Ed.2d 533 (1992); Sawyer-v. Whitley, 945 F.2d
812, 815 (5th Cir.1991), aff’d, 505 U.S. 333, 112
S.Ct..2514; 120 L.Ed.2d 269 (1992). These opin-
jons discuss.the “‘miscarriage of justice” excep-
tiori to the cause and prejudice test for successive
federal habeas petitions. Basically, that ‘excep-
tion provides that reconsideration of :a ground
for relief that was disposed of on the merits in a
prior federal habeas proceeding is permissible

. only when the petitioner establishes a “fair prob-
ability” that, in light of all the evidence, the trier
of fact would have entertained a reasonable
doubt as to the defendant’s guilt. - See Sawyer v.
Whitley, 505 U.S. at 339 & n. 5, 112 S.Ct. at
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innocence” standard, a petitioner must es-
tablish a fair probability that, considering all
of the evidence now: available, the trier of
fact would have entertained a reasonable
doubt as to the defendant’s guilt.?2

[47]1 In petitioner’s ‘case, the state trial
court expressly concluded in its Order issued
January 9, 1995, on petitioner’s state habeas
corpus application that petitioner had proce-
durally defaulted on his complaints regarding
the validity of his April 27, 1981 aggravated
robbery conviction and' the-admission of evi-
dence concerning that conviction at the pun-
ishment phase ‘of petitioner’s trial by failing
to make a contemporaneous objection to the
admission of evidence concerning the convie-
tion during petitioner’s capital murder tri-
al % The Texas Court of Criminal Appeals
expressly adopted that conclusion in its per
curiam Order issued February 21, 1995.24
Therefore, the holding by petitioner’s state
habeas corpus court precludes review by this
Court of the petitioner’s sixth ground: for
federal habeas corpus relief unless petitioner
can establish either cause and. actual preju-
dice for his procedural default or that a
failure to address the merits: of the federal
claim would result in a miscarriage of jus-
tice® While petitioner did assert a multi-
faceted ineffective assistance claim ‘in this
federal habeas corpus proceeding, he did not
allege as a part of the claim his trial counsel
rendered ineffective assistance by failing to
object to the admission of evidence regarding

2518-19 & n. 5; ‘May v. Collins, 955 F. 2d-at 308;
Sawyer v. Whitley, 945 F.2d at 817. :

242. See Sawyer v thzley, 505 U.S. at 335-40,
112 S.Ct. at 2516-19 (holding that to show “fac-
tual innocence” in context of capital sentencing
scheme;" one must show by clear and convincing
evidence that, but for the constitutional error, no
reasonable juror would have found petitioner
eligible for death penalty under applicable state
statute and “factual innocence” means fair prob-
ability that, in light of all the: evidence, trier of
facts would have entertained a reasonable doubt

- as to defendant’s guilt); Kuhlmann v. Wilson,
477 U.S. 436, 455 n. 17, 106 S.Ct. 2616,:2627 n.
17, 91 L.Ed:2d 364 (1986); Johnson v. Hargett,
978 F.2d 855, 859-60 (5th Cir.1992), cert. denied,
507 U.S. 1007, 113 S.Ct. 1652, 123 L.Ed.2d 272
(1993); May v. Collins, 955 F. 2d at 308; Sawyer
V. thtley, 945 F.2d at 817.

243. See Statement of Facts fmm petitioner's state
--habeas corpus proceeding, at p. 240.
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petitioner’s April 27, 1981 state court convic-
tion for aggravated robbery. Nor-has peti-
tioner alleged any other facts sufficient to
establish both cause and actual prejudice for
his trial counsel’s- failure to make a contem-
poraneous objection to the admission of evi-
dence regarding  petitioner’s April 27, 1981
state:.court conviction. -Further, as the de-
tailed discussion of the evidence introduced
at petitioner’s trial set forth above demon-
strates, petitioner has alleged no facts which
establish petitioner is “factually innocent” of
either ‘the capital murder offense for which
he was convicted or the sentence of death
imposed upon him.2*® Thus, petitioner has
procedurally defaulted on his sixth ground
for federal habeas corpus relief, and -this
Court may.not review the merits of that
claim.; For ‘the foregoing reasons, petition-
er’s sixth ground for federal habeas relief
does not warrant same.

2 H armless Error

[48 19] Al'oernatlvely, even if this Court
were to. consider the merits of petitioner’s
sixth ground for federal habeas corpus relief,
the matters about which petitioner complains
in his sixth ground for relief, at best, present
only harmless error. Any error committed
by the state trial court in admitting evidence
gt the punishment phase of petitioner’s capi-
tal murder trial regarding petitioner’s April
27, 1981 state criminal conviction for aggra-

244. See Ex parte Adanandus, Writ No.. 27,875-01
- (Tex.Crim.App. February 21, 1995).

245. See Coleman v, Thompson, 501 U.S. at 750,
111 S.Ct. at 2565; Harris v. Reed, 489 U.S. at
262, 109 S.Ct. at 1043; Moore v. Roberts, 83 F.3d

_at 702.

246. See Sawyer v. Whitley, 505 U.S. at 335-40,
112 S.Ct. at 2516-19 (holding that to show “fac-
tual innocence” in context of capital sentencing

_scheme, one must show by clear and convincing
evidence that, but for the constitutional error, no
reasonable juror would have found petitioner
eligible for death penalty under applicable state

.statute and “factual innocence” means a fair
probability that, in light of all the evidence, trier
of facts would have entertained reasonable doubt
as to  defendant’s guilt); Kuhlmann v. Wilson,
477 U.S. at 455 n. 17, 106 S.Ct. at 2627 n. 17;
Johnson v. Hargett, 978 F.2d at 859-60; May v.
Collins, 955 F.2d at-308; Sawyer v. Whitley, 945
F.2d at 817.
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vated robbery was harmless beyond a rea-
sonable doubt. The test: for harmless error
in a federal habeas corpus action-brought by
a state prisoner is “whether the error had
substantial and injurious effect-or influence
in determining the jury’s verdict.” %" Peti-
tioner argues the evidence relating to his
April 27, 1981 aggravated robbery conviction
should have been excluded not because peti-
tioner was incompetent at the time he com-
mitted the robbery but rather because peti-
tioner was mentally incompetent at the time
he entered his guilty plea to that charge.
This is a significant distinetion because peti-
tioner’s arguments in support of his sixth
ground for federal habeas relief go not to the
admissibility at the punishment phase of the
petitioner’s capital murder trial of ev1dence
regarding petitioner’s criminal conduct on
August 16, 1980, but only to the admissibility
of evidence concerning petltloners ensuing
criminal conviction on April 27, 1981. '

To recapitulate, petltloner pleaded guilty
on April 27, 1981, to an aggravated robbery
committed on August 16, 1980.. Evidence
concerning that robbery was introduced at

247. See Brecht v. Abrahamson, 507 ‘U.S. 619,
637,113 S.Ct. 1710, 1722, 123 L.Ed.2d 353
(1993); Woods v. Johnson, 75 F.3d 1017, 1026
(5th Cir.1996) (holding that to satisfy harmless
error standard announced in Brecht, defendant
must show there is more than mere reasonable
possibility that error contributed. to verdict); Cu-
pit v. Whitley, 28 F.3d-532,  538-39 (5th Cir.
1994), cert. denied, — U.S. ——, 115 S.Ct. 1128,
130 L.Ed.2d 1091 (1995) (discussing difference
for purposes.of harmless error-analysis between
structural and mere trial errors); Ward v. Whit-
ley, 21 F.3d 1355, 1365 (5th Cir.1994), cert. de-
nied, — U.S. , 115 S.Ct. 1257, 131 L.Ed.2d
137 (1995); Vanderbilt v. Collins, 994 F.2d 189,
199 (5th Cir.1993).. However, the Brecht harm-
less error standard does not require that for the
error to be harmful, there be a reasonable proba-
bility the result would have been different. See
Woods v. Johnson, 75 F.3d at 1027 (citing Kyles
v. Whitley, — U.S. —, ——-——, 115 S.Ct.
1555, 1566-67, 131 LEd 2d 490 (1995)) Like-
wise, if the court finds.the ev1dence on the ques-
tion of the harmlessness of the error is evenly
balanced; federal habeas relief must be granted
See Woods v. Johnson, 75 F.3d at 1026 (citing
O’Neal v. McAninch, 513 U.S. 432, —, 115
S.Ct. 992, 994, 130 L.Ed.2d 947 (1995)).

Determination of whether the erroneous ad-
mission- of evidence is “harmless” depends on a
host of factors, including (1) the importance of
the evidence in the prosecution’s case, (2) wheth-
er the evidence was cumulative, (3) the presence

the punishment phase of petitioner’s trial 248
as well as-other evidence establishing peti-
tioner had (1) committed a separate armed
robbery of a different convenience store in
August, 1980,2 (2) robbed a bank in Hurst,
Texas, on August 21, 1986,%5° (3) been previ-
ously convicted of burglary of a building,
forgery of a check, and passing a forged
check,?! (4) been stopped and arrested while
driving a stolen pickup truck,?? and (5) once
shot a man.?® During. his own testimony at
the punishment phase.of his capital murder
trial, petitioner admitted to the armed rob-
bery of convenience stores, admitted to -his
prior convictions for:burglary, forgery, and
passing a forged check, admitted the idea of
robbing banks came to him while he was
incarcerated but denied robbing the bank in
Hurst and claimed he merely took the pickup
truck after he found the keys inside that
vehicle.?*

Even assuming petitioner was mentally in-
competent on April 27, 1981, when he en-
tered his guilty plea to the aggravated rob-
bery charge in Nolan-County, Texas, there is
no specific factual allegation, much less any

or absence of other evidence corroborating or
contradicting the evidence in question, and (4)
the overall strength of the prosecution’s case
against the defendant. See Cupit v. Whitley, 28
F.3d at 539. Of these factors, the strength of the
prosecutlon s case is probably the most impor-

. tant'in determlnmg whether the error was harm-
less. Id. o

248. See Statement of Facts from petitioner’s state
court trial, Volume 45 of 27, Testimony of Linda
Eileen:Davidson, at pp. 7158-76.

249. Id., Testimony ' of Lucille McGee, at pp.
7177-88.

250. Id:; Testimony of Helen Marie Horsley, at pp.
7252-83; and Testimony of Lisa Boley, at ppP-
7288—7308

251. Id., Volume 26 of 27, Testimony of Dwight
‘Dwayne Adanandus, at pp. 7538-48.

252 Id Volume 25 of 27, Testimony of Reed
) McDonald at pp. 7454-63; and Testimony of
"L.J. Dulin, at pp. 7464-72.

253, Id., Volume 25 of 27, Lloyd Joe McGrew, at
pp. 7343-51.

254, :Id.; Volume 26 of 27, Testimony. of Dwight
Dwayne Adanandus, at pp. 7527-7600. :
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evidence, now before this Court establishing
petitioner was mentally incompetent when he
robbed the convenience store on: August 16,
1980. - The Fifth Circuit has repeatedly held
that, under the Texas capital sentencing
scheme, the admission of evidence of extra-
neous, unadjudicated offenses at the punish-
ment:phase of a Texas capital murder trial
does not violate a defendant’s constitutional
rights.®®  Also, the. federal courts routinely
make use of evidence of other criminal con-
duct, including unadjudicated offenses; in the
course of sentencing'.convicted criminal de-
fendants.?® Thus, even assuming petition-
er’s April 27, 1981 conviction was invalid due
to petitioner’s mental incompetence.to enter
a valid guilty plea on that date, the prosecu-
tion. could still have introduced evidence at
the punishment phase- of petitioner’s capital
murder trial establishing the petitioner had
committed an armed robbery on August 16,
1980257

Given the overwhelming body of evidence
establishing the petitioner had, in fact, com-
mitted an armed robbery on August 16; 1980,
including petitioner’s admission to same dur:
ing his testimony at the punishment phase of
his trial, any error committed by the state
trial court in admitting evidence of petition-
er’s April 27, 1981 conviction for that offense
was harmless beyond a reasonable doubt.
Even if petitioner had never been convicted
of the offense of aggravated robbery on April

255. . See Harris v. Johnson, 81 F.3d 535,541 (5th
Cir.); cert. denied, — U.S: — 116 S.Ct.' 1863,
134 L.Ed.2d 961 (1996); . Montoya v. Scett, 65
F.3d 405, 421 (5th Cir.1995), cert. denied, —
US. —, 116 S.Ct 1417, 134 L.Ed.2d 542
(1996); Kinnamon v. Scott, 33 F.3d 462, 466 (5th
Cir.), cert. denied, — U.S. ——, 115 S.Ct. 660,
130 L.Ed.2d 595 (1994);: Clark v. Collins, 19 F.3d
959, 966. (5th Cir.), cert. denied, — U.S. ——,
115 S.Ct. 432, 130 L.Ed.2d 344 (1994); Duff-
Smith v. Collins, 973 F.2d 1175, 1184 (5th Cir.
1992), cert. denied, 507 U.S. 1056, 113 S.Ct.
1958, 123 L.Ed.2d 661 (1993); Landry v. Ly-
naugh, 844 F.2d 1117, 1121 (5th Cir.), cert. de-
nied, 488 U.S. 900, 109 S.Ct. 248, 102 L.Ed.2d
236 (1988); Williams v. Lynaugh, 814 F.2d 205,
207-08 (5th Cir.), cert. denied, 484 U.S: 935, 108
S.Ct. 311, 98 L.Ed.2d 270 (1987); Milton v.
Procunier, 744 F.2d 1091, 1097 (5th Cir.1984),
cert. denied, 471 U.S. 1030,-105 S.Ct. 2050 85
L.Ed.2d 323 (1985).

256. See, e.g., United States v. Vital; 68 F.3d 114,
118 (5th Cir.1995) (affirming: sentencing court’s
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27, 1981, evidence regarding his commission
of the offenseof armed robbery on August
16, 1980, would have been admissible at the
punishment phase of petitioner’s capital mur-
der trial. Because the admission of evidence
of petitioner’s April 27, 1981 convietion had
no’ substantial and injurious -effect or influ-
ence ih determining the jury’s verdiet at the
punishment phase of petitioner’s capital mur-
der trial, petitioner’s sixth ground for federal
habeas relief does not warrant same.

G. Racially-Motivated Use of a’Perempto—
-1y Challenge: Batson Claim

In his seventh ground for federal habeas
éofpus relief, petitioner argues his constitu-
tional rights were violated when the prosecu-
tion used a peremptory challenge to strike
the sole remaining black member of the jury
venire.”® The Supreme Court first held in
its opinion in Batson v. Kentucky*° that a
prosecutors use of peremptory challenges
could violate equal protection principles. Pe-
titioner argues the prosecution violated those
principles when it ‘struck venireperson Shar-
on.Diane King, the lone remaining black
person on the panel, during the course of
exércising its peremptory challenges.

. Petitioner’s trial counsel made a timely
objection to the Prosecution’s exercise of a
peremptory ~challenge. to venireperson

consideration for sentencing purposes of unadju-
dicated offenses which occurred after offense of
conviction); United States v. Wittie, 25 F.3d 250,
260 (5th Cir.1994), affd, — U.S. ——, 115 S.Ct.
2199, 132 L.Ed.2d 351 (1995).

237. See Montoya v. Scott, 65 F.3d at 421; Kinna-
mon v. Scott 33F. 3d at 466; Clark v. Collins, 19
F.3d at 966; Duff—szth v. Collins, 973 F.2d at
1184; Landry v. Lynaugh, 844 F.2d at 1121;
Williams v. Lynaugh, 814 F.2d at 207-08; Milton
v. Procunier, 744 F.2d at 1097. In each of these
opinions, the Fifth Circuit held evidence of unad-

. judicated criminal conduct is admissible at the
punishment phase of a Texas capital murder
trial.

258. See Petitioner’s Second Aménded Pet:ition for
Post-Conviction. Writ of Habeas Corpus, filed
June 25, 1996, docket entry no. 25, at pp. 35-40.

259. #1476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69
(1986). - .
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King.28® Thereafter, the state trial court
held a hearing in chambers on the matter.
Assistant Bexar County Criminal District At-
torney Jamie Boyd testified during the hear-
ing that (1) Ms. King had not arrived on time
earlier that day but had to be escorted to the
courthouse by a deputy sheriff approximately
one and one-half hours after the time she
was supposed to have arrived,® (2) it was
unclear what explanation,. if any, Ms. King
had given for her tardiness,?® (3) he viewed
the fact Ms. King had to be brought to the
courthouse by a deputy sheriff as something
that might prejudice her against the State,?%
(4) the court coordinator had.informed the
other jurors the delay in commencing that
day’s proceedings was caused by Ms. King’s
tardiness,? (5) Ms. King had given a non-
committal answer to a question in the juror
guestionnaire asking whether she believed
there should be a death penalty,2® (6) he
tended to place greater trust in the answers
given by members of the venire to the ques-
tionnaires rather than to the answers they
gave in open court while the attorneys were
talking to them,® (7) Ms. King had indicated
in response to a question- on her juror ques-
tionnaire she believed the proper role or aim
of punishment was rehabilitation and ex-
plained her answer by writing “most: crimes
that are committed are done at a moments
notice which means there’"was no clear

260. See Statement of Facts from petitioner’s state
court trial, Volume 16 of 27, at pp. 5058-59.

261. Id., Testimony of Jamie Boyd at pp. 5070——72
and 5 145.

262. Id., at pp. 5072-74.

263. Id., at pp. 5078-79, 5117, and 5145.

264. Id., at pp. 5079 and 5128-29.

265. - Id., at pp. 5094-97. State’s Exhibits 1 and 2
introduced during the evidentiary hearing on pe-
titioner’s Batson objection consisted of copies of
Ms. King's juror questionnaire. In response to
question 55, which asked whether she believed
there should be a death penalty, Ms. King wrote
“unsure, because I feel what facts are give [sic]
through the media is unjust [sic] and facts are
important.”

266. Id., at pp. 5095-96.

267. Id., at pp. 5098-5100.

thought of what was going on during the
crime,” 27 (8) Ms. King’s answers to those
questions, together with the fact she had
earned a substantial amount of college credit
in psychology, made him leery of havmg a
“pseudo expert in psychology” on the jury,®
(9) he was concerned Ms. King would be
unable to distinguish between a knowing and
intentional killing,®® and (10) he noticed Ms.
King had smiled during her voir dire ques-
tioning when asked about capital murder,
and she gave an answer during her voir dire
which led him to believe she was amblvalent
about the death penalty.?™

[50] A three-step inquiry is necessary to
determine whether a party has violated Bat-
som, ie., used peremptory challenges in a
way that violates the Equal Protection
Clause. - First, the opponent of the strike
must make a prima facie showing the propo-
nent of the strike exercised it on the basis of
a juror’s cognizable racial background; sec-
ond, the burden then shifts to the proponent
of the strike to articulate a race-neutral ex-
planation for removing the potential juror in
question; and third, the trial court must
determine whether the opponent of the strike
has carried his burden of proving purposeful
discrimination.?™ A prerequisite to the fore-
going inquiry is, of course, a timely objection
to the strike in question.?”? In this case,

268. Id., atpp. 5100 and 5112-15.

269. Id., at pp. 5100-01.

270. Id., at pp. 5109—1’21 5114-16, and 5129-32.
271, See Hemandez v, New York, 500 US 352,

358-59, 111 S.Ct. 1859 1866, 114 L.Ed.2d 395
(1991); United States v. Huey, 76 F.3d 638, 640-
41 (5th Cir.1996); United States v. Fields, 72
F.3d 1200, 1206 (5th Cir.), petition for certs. filed,
64 U.S.L.W. 3709 (U.S. Apr. 8, 1996) (No. 95-
1639), and (U.S. Jun. 26, 1996) (No. 95-9441).

272. See United States v. Krout, 66 F.3d 1420,
1428 (5th Cir. 1995), cert. denied, — U.S. —,
116 S.Ct. 963, 133 L.Ed.2d 884 (1996) (holdlng

: Batson' objections must. be raised before :venire

,»E.dxsrmssed), Thomas v.; Moore 866 F.2d 803 805
(Sth Cir.), cert. denied, 493 U.S. 840, 110 S.Ct.
124, 107 L.Ed.2d 85 (1989) (“A timely objectlon
and the corresponding opportunity to evaluate
the circumstances of the jux_y selection process
are essential to a trial court’s reasoned applica-

 tion of the limitations placed on peremptory
challenges by the Batson holding.”).
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petitioner’s trial- counsel made .a tlrnely Bat-
son objection. Thus, the burden then shifted
to.the proponent to articulate a race—neutral
explanation for the strike.

[51,521 Assistant District Attorney
Boyd’s testimony at the Bafson hearing,
summarized above, provides a plethora of
race-neutral reasons for the prosecutlon s de-
cision to exermse a peremptory challenge
against vemreperson “King, among them her
college training in psychology, her ambiva-
lent answers regardmg the ' death penalty
both in her questionnaire answers and during
her voir dire examination, and the fact she
had. to -be escorted.to the -courthouse by a
deputy sheriff... The Fifth Circuit has accept-
ed a wide range of reasons for peremptory
strikes as race-neutral?”® Unless a discrimi-
natory intent is inherent in the prosecutor’s

273. See United States v. Fike, 82'F.3d 1315, 1320
(5th Cir.1996) (holding Afro-American venire-
man’s expression of distrust in justice system was
_sufficient. race-neutral. reason for striking that
venireman); United States v. Moeller, 80 F.3d
1053, 1060 (5th Cir.1996) (holding venireman'’s
lack of education was proper race-neutral reason
for exercise of peremptory strike in complex con-
spiracy case); United States v. Jimenez, 77 F.3d
95, 10001 (5th Cir.1996) (upholding striking of
a-black meémber of venire “against Batson chal-
lenge where prosecution pointed out.venireman
in question was young, uneducated, had not
worked in a company setting, and had no reli-
gious preference, upholding striking of hispanic
venireman because close relative had been con-
victed of DWI, and upholdmg striking-of another
hispanic venireman because he was unhappy
with prosecutions in two cases in which close
family members were killed); United States v.
Fields, 72 F.3d at 1206 (upholding striking of
black female member of venire because she was
young, had avoided eye contact with prosecution,
and had looked at defendants in flirtatious man-
ner); United States v. Jackson, 50 F.3d 1335,
1341 (5th Cir.1995) (holding prosecutor’s state-
‘ment that potential juror had given him “hostile
look” when prosecutor pointed out to court that
jurors were seated out of ‘order and requested
juror change places with juror seated next to him
was sufficiently race-neutral reason to support
‘peremptory strike and overcome’ Batson ‘objec-
tion); Unifed States v.' Seals, 987 F.2d 1102,

©1108-09 (5th Clr) cert. denied, 510 U.S. 853,

" 114-S.Ct. 155,126 L.Ed.2d 116 (1993) (uphold-
ing against Batson objectlons strikes of two black
members of venire based on prosecution’s obser-
vations that primary activities of one of the black
men’ struck consisted of reading the ‘Bible and

~watching television and fact other person struck
worked with the mentally retarded); Polk v. Dix-
ie Ins. Co., 972 F.2d 83; 85-86 (S5th Cir.1992),
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explanatlon, the reason given will be deemed
race-neutral? A race-neutral reason for
the prosecution’s striking of a member-of the
petitioner’s jury venire need not be plausi-
ble.?™ - A prosecutor’s explanation for a per-
emptory strike need not rise to the level of a
challenge for cause; it merely must contain a
clear and reasonably specific articulation of
legitimate reasons for the strike.2™ The
prosecutor’s explanation need not be quanti-
fiable and may include intuitive assumptions
upon confronting a potential juror.2” Prose-
cutor Boyd’s testimony and clear articulation
of several race-neutral reasons for striking
Ms. King from the jury more than satisfied
the prosecution’s burden at the Batson hear-
ing. - ‘
[53 54] Pet1t10ner argues the prosecu-
t10n s proffered reasons for striking Ms. King

" cert. denied, 506 U.S. 1055, 113 S.Ct. 982, 122
L.Ed.2d 135 (1993) (holding eye contact is legiti-
mate race-neutral reason for exercising peremp-
tory strike); United States v. Hinojosa, 958 F.2d
624, 632 (5th Cir.1992) (holding venireman'’s dis-
interested demeanor or inattentiveness are race-
‘neutral valid reasons for exclusion); United
States v. Clemons, 941 F.2d- 321, 325 (5th Cir.
1991) (holding venireperson’s age, hairstyle,
dress and general appearance are legitimate
race-neutral reasons for exercising peremptory
strike); - United States v. Terrazas-Carrasco, 861
F.2d 93, 9495 & n. 1 (S5th Cir.1988) (holding
age, eye contact, body language, length of resi-
dence in community, marital status, and having
same name as person prosecutor previously con-
victed all legitimate race-neutral reasons for ex-
ercising peremptory strike).

274. Purkettv. Elem, — U.S. —, ——, 115 S.Ct.
1769, 1771, 131 L.Ed.2d 834 (1995); Hernandez
v. New York, 500 U.S. at 360, 111 S.Ct. at 1866;
United States v. Fike, 82 F.3d at 1320; United
States v. Fields, 72 F.3d at 1206; United States v.
Clemons, 941 F.2d at 325.

275. See Purkett v. Elem, — U.S. at ——, 115
S.Ct. at 1771 (holding any race-neutral reason
-will suffice to defeat Batson claim even if reason

- less plausible); United States v. Huey, 76 F.3d at
640-41 n. 12.

276. See United States v. Fields, 72 F.3d at 1206;
- United States v. Hinojosa, 958 F.2d at 632; Unit-
“ed States v. Clemons, 941 F.2d at 325.

277. See United States v. Hinojosa, 958 F.2d at
632; United States v. Clemons, 941 F.2d at 325;
United States v. Terrazas—Carrasco, 861 F.2d at
94,
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were pretextual, pointing out that several
other jurors had also been tardy in arriving
at the courthouse that same day, Ms. King’s
father was a police officer, she had another
relative who was a judge, and suggesting Ms.
King’s-answers during her voir dire examina-
tion established she. believed in the death
penalty. However, there appears to be no
genuine dispute Ms. King was the only mem-
ber of the venire whose presence at the
courthouse was compelled on the date in
question with the assistance of a deputy
sheriff. Further, Ms. King’s written an-
swers to questions 556 and 57 on her juror
questionnaire revealed not. just an ambiva-
lence about. the death penalty but also a clear
predisposition in favor of the exact position
the defense took during both- the guilt-inno-
cence and punishment phases of petitioner’s
trial, i.e., the argument that because of the
brief time sequence between Vernon Hanan’s
lunge at petitioner and petitioner’s firing of
the fatal shot, petitioner had acted neither
intentionally nor deliberately in shooting
Vernon Hanan. Thus, .the prosecution’s
proffered explanations for its strike of Ms.

278. . See Hernandez v. New York, 500 U.S. at 364,
111.S.Ct) at 1868-69 (récognizing trial court’s
ultimate ‘decision on question of discriminatory
intent is factual finding entitled to great defer-
ence);" United States v. Moeller, 80 F.3d at 1060
(recognizing trial court’s ruling on timely Batson
objectiont’ essentially- one of credibility); - United
States.v. Seals, 987 F.2d at 1109 (holding trial
court’s determination on Batson objection enti-
tled to great deference); Polk v. Dixie Ins. Co.,
972 F.2d at 86 (recognizing Batson findings
largely will turn on evaluations of credibility of
counsel’s explanations); United States v. Terra-
zas-Carrasco, 861 F.2d at 94 (giving deference to
trial judge's credibility choice and recognizing
valid reasons for exercise of peremptory chal-
lenge include intuitive assumptions based on
prosecution’s confrontation of venireperson).

279. See 28 U.S.C. § 2254(d); Burden v. Zant, 498
U.S. 433, 436-37, 111 S.Ct. 862, 864, 112
L.Ed.2d 962 (1991); Sumner v. Mata, 449 U.S.
539, 551, 101 S.Ct. 764, 771, 66 L.Ed.2d 722

" (1981); . Amos v. Scott, 61 F.3d 333, 346 (S5th
Cir.), cert. denied, — U.S. ——, 116 S.Ct. 557,
133 L.Ed.2d 458 (1995); Gilley v. Collins 968
F.2d 465, 469 (5th Cir.1992); Swith v. Collins,
964 F.2d 483, 485 (5th Cir.1992); Lincecum v.
Collins, 958 F.2d at 1278-79; Barnard v. Collins,
958 F.2d at 636; King v. Collins, 945 F.2d 867,
868 (5th Cir.1991); Carter v. Collins, 918 F.2d
‘1198, 1202 (5th Cir.1990); Loyd v. Smith, 899

King were facially race-neutral and neither
inherently implausible nor overtly pretextual.
Finally, the state trial court’s ruling on peti-
tioner’s timely Batson objection was primari-
ly a ecredibility determination made after
first-hand: observation of the prosecutor dur-
ing his testimony and cross-examination at
the Batson hearing.?® The state trial court’s
implicit factual finding on that credibility de-
termination is entitled to deference from this
Court in this federal habeas corpus proceed-
ing.?™® “Federal courts in habeas. proceed-
ings are required to grant a presumption of
correctness to a state court’s explicit and
implicit findings of fact if supported by the
record.” 22°  ‘Both implied and explicit fact
findings fall within the ambit of Section
2254(d).#' Even an ambiguous record enti-
tles state court fact findings to the presump-
tion of “correctness.?®? - Prosecutor Boyd’s
testimony at the Batson hearing furnished
several plausible, even compelling, race-neu-
tral reasons for the prosecution’s use of a
peremptory challenge to strike venireperson
King. Thus, the state habeas court’s implicit
factual finding as to the credibility of prose-

F.2d 1416, 1425 (5th Cir.1990). “A state court’s
determinations on the merits of a factual issue
are -entitled to a presumption of correctness on
federal habeas review. A federal court may not
overturn such determinations unless it concludes
that they are not ‘fairly supported by the rec-
ord.”” Demosthenes v. Baal, 495 U.S. 731, 735,
110 S.Ct. 2223, 2225, 109 L.Ed.2d 762 (1990).
State court factual findings are entitled to this
presumption absent one of eight statutory excep-
tions. Cantu v. Collins, 967 F.2d 1006, 1015 (5th
Cir.1992), cert. denied, 509 U.S. 926, 113 S.Ct.
3045, 125 L.Ed.2d 730 (1993). :

280. Loyd v. Smith, 899 F.2d at 1425; see also
Demosthenes v. Baal, 495 U.S. 731, 735, 110
S.Ct. 2223, 2225, 109 L.Ed.2d 762 (1990); Wain-
wright v. Witt, 469 U.S. 412, 426, 105 S.Ct. 844,
853, 83 L.Ed.2d 841 (1985); Monroe v. Collins,
951 F.2d 49, 5_1 (5th Cir.1992)7

281. See Marshall v. Lonberger, 459 U.S. 422,
433-34, 103 S.Ct. 843, 850-51, 74 L.Ed.2d 646
(1983); Cantu v. Collins, 967. F.2d at -1015;
McCoy v. Cabana, 794 F.2d 177, 182 (5th Cir.
1986).

282, - See Teague v. Scott, 60 F.3d 1167, 1170 (5th
Cir.1995); James v. Whitley, 39 F.3d 607, 610
(5th Cir:1994), cert. denied, — U.S. —, 115
S.Ct. 1704, 131 L.Ed.2d 565 (1995).
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cutor Boyd’s testimony in overruling peti-
tioner’s timely Batson objection is fully sup-
ported by the record in this case, and this
Court may not reject that finding.283 . Peti-
tioner has failed to carry his burden of show-
ing the prosecution’s action in striking veni-
reperson King was racially-motivated.?%
Under such circumstances, petitioner’s sev-
enth ground for federal habeas relief does
not warrant same.

H. Improper Admission of Reputatwn Tes—
timony

[55] In his eight, ninth, and tenth
grounds for relief, petitioner argues his state
trial court erred in admitting, at the punish-
ment phase of petitioner’s  capital  murder
trial, testimony from three.San Antonio Po-
lice Officers that petitioner’s reputation for
being peaceful and. law-abiding was bad.?®
While petitioner argues the admission of this
reputation testimony violated his constitu-
tional rights, he does not cite to any authorl-

283. See Burden v: Zant, 498 U.S. at 436-37, 111
S.Ct. at 864; Marshall v. Lonberger, 459 U.S. at
432-36, 103 S.Ct. at 849-52 (holding federal
habeas court should not overturn state court
findings of fact if findings have “fair support” in
record); Harris v. Johnson, 81 F.3d at 539
(recognizing federal habeas corpus court must
ordinarily accept implicit fact findings- made by
state trial court in ruling on Batson objection);
Monroe v. Collins, 951 F.2d at 51. “A state
court’s determinations on the merits of a factual
issue are entitled to a presumption of correctness
on. federal habeas review. A federal court may
not overturn such determinations. unless it con-
cludes that they are not ‘fairly supported by the
record.”” Demosthenes v. Baal, 495 U.S. 731,
735, 110 S.Ct. 2223, 2225, 109 L.Ed.2d 762
(1990). State court factual findings are entitled
to this presumption absent one of eight statutory
exceptions.  Cantu.v. Collins, 967 F.2d at 1015.

284. See Purkett v. Elem, — U.S. at —, 115
S.Ct. at 1771 (holding opponent of strike bears
burden of proving racial motivation underlying
strike).

285. See Petitioner's Second Amended Petition for
Post-Conviction” Writ of Habeas Corpus," filed
June 25, 1996, docket entry no. 25, at pp. 40-45.

286. ‘[Flederal courts do not sit as courts of
appeal and error for state court. convictions.”
Dillard v. Blackburm, 780 F.2d 509, 513 (5th
Cir.1986); Bridge v. Lynaugh, 838 F.2d 770, 772
(5th Cir.1988). This Court does not review a
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ty other than state court opinions interpret-
ing state evidentiary rules.

[56] ‘The primary problem with these ar-
guments is that, in the course of reviewing
state criminal convictions in federal habeas
corpus proceedings, a federal court does not
sit as a super-state appellate court.23¢ A
state prisoner seeking federal court review of
his conviction pursuant to 28 U.S.C. § 2254
must assert a violation of a federal constitu-
tional right?” Federal habeas corpus relief
will not issue to correct errors of state consti-
tutional, statutory, or procedural law, unless
a federal issue is also presented.”® There-
fore, the question before a federal habeas
corpus court is not whether the state court
correctly ‘applied its own interpretation of
state law; rather, the question is whether the
petitioner’s federal constitutional rights were
violated.2s.

When a federal district court reviews a

state prisoner’s habeas petition pursuant
- t0 28 U.S.C. § 2254 it must decide whether

-the petitioner is “in custody in violation of
the Constitution or laws or treaties of the

state prisoner’s federal habeas corpus petition to
determine whether the state appellate courts cor-
rectly construed and applied state law. Federal
habeas corpus relief does not lie' for errors of
state law: See Estelle v. McGuire, 502 U.S. at
67-68, 112 S.Ct. at 489-80; Lewis v. Jeffers, 497
U.S. at 780, 110 S.Ct. at 3102; Pulley v. Harris,
465 U.S. at 41, 104 S.Ct. at 874; Pemberton v.
Collins, 991 F.2d at 1223; Lavernia v. Lynaugh,
845 F.2d at 496; Raultv. Butler, 826 F.2d at 302

1; Neyland v. Blackburn, 785 F.2d at 1293.

287. Lawrence v. Lensing, 42 F.3d 255, 258 (5th
Cir.1994); Gray v. Lynn; 6 F.3d 265, 268 (5th
Cir.1993); Lowery v. Collins, 988 F.2d 1364,
1367 (5th Cir.1993).

288. See Estelle v. McGuire, 502 U.S. 62, 67-68,
112 S.Ct. 475, 479—80 116 L.Ed.2d 385 (1991);
Lewis v. Jeffers, 497 U.S. 764, 780, 110 S.Ct.
3092, 3102, 111 L.Ed.2d 606 (1990); Pulley v.
Harris, 465 U.S. 37, 41, 104 S.Ct. 871, 874-75,
79 L.Ed.2d 29 (1984); Pemberton v. Collins, 991
F.2d 1218, 1223 (5th Cir.), cert. denied, 510. U.S.
1025, 114 S.Ct. 637, 126 L.Ed.2d 596 (1993);
Lavernia v. Lynaugh, 845 F.2d 493, 496 (5th
Cir.1988); Raultv. Butler, 826 F.2d 299, 302 n. 1
(5th Cir.), cert. denied, 483 U.S. 1042, 108 S.Ct.
14, 97 L.Ed.2d 803 (1987); Neyland v. Black-
burn, 785 F.2d 1283, 1293 (5th Cir.), cert. denied,
479 U.S. 930, 107 SCt 399, 93 L.Ed.2d 352
(1986).

289. See Neyland v. Blackburn, 785 F.2d at 1289.
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United States.” The court does not review
a judgment, but the lawfulness of the peti-
tioner’s custody simpliciter.?

Thus, the issue before this Court is not
whether the trial court properly applied state
law “principles during petitioner’s trial or
whether the Texas Court of Criminal Ap-
peals correctly affirmed petitioner’s convie-
tion and sentence and correctly denied peti-
tioner’s state habeas corpus application. The
issue is whether petitioner’s federal constitu-
tional rights have been violated.

[57,58] When a federal court reviews
state. court evidentiary rulings on a petition
for habeas corpus, it will grant relief only if
the state court error is sufficiently egregious
as to render the entire trial fundamentally
unfair® “A state court’s evidentiary ruling
presents a cognizable habeas claim only-if it
runs afoul of a specific constitutional right or
renders the trial fundamentally unfair.” 2%
The challenged evidence must be a crucial,
critical, or highly significant factor in the
context of the entire case.?® The test to
determine whether a trial error makes a trial
fundamentally unfair is whether there is a
reasonable probability that the verdict might
have been different had the trial been prop-
erly conducted.?*

As explained above, at the punishment

phase of petitioner,’s‘tﬁal, the jury heard

290. Coleman v. Thompson, 501 U.S. 722, 730,
111 S.Ct. 2546, 2554, 115 L.Ed.2d 640 (1991).

291. Pemberton v. Collins, 991 F.2d at 1226; Jer-
nigan v. Collins, 980 F.2d 292, 298 (5th- Cir.
1992), cert. denied, 508 U.S. 978, 113 S.Ct. 2977,
125 L.Ed.2d 675 (1993); Edwards v. Butler, 882
F.2d 160, 164 (5th Cir.1989); Bridge v. Lynaugh,
838 F.2d at 772; Mullen v. Blackburn, 808 F.2d
1143, 1145 (5th Cir.1987); Dillard v. Blackbum,
780 F.2d 509, 513 (5th Cir. 1986)

292. Cupit v. Whitley, 28 F.3d 532, 536 (Sth Cir.
1994), cert. denied, — U.S. ——, 115 S.Ct. 1128,
130 L.Ed.2d 1091 (1995); Pemberton v. Collins,
991 F.2d at 1226; Trussell v. Estelle, 699 F.2d
256, 259 & 262 (5th Cir.), cert. denied, 464 U.S.
853, 104 S.Ct..168, 78 L.Ed.2d 153 (1983).

293. Jernigan v. Collins, 980 F.2d at 298; Bridge
-v. Lynaugh, 838 F.2d.at 772; Thomas v. Lynaugh,
812 F.2d 225, 230 (5th Cir.), cert. denied, 484
U.S. 842, 108 S.Ct. 132, 98 L.Ed.2d 89 (1987);
Mullen v. Blackburn, 808 F.2d-at 1145.

testimony and saw documentary evidence es-
tablishing that petitioner had previously been
convicted of (1) two separate armed robber-
ies of convenience stores, (2) robbery of a
bank in Hurst, Texas, () forgery; (4) passing
a forged check, and (5) burglary of a build-
ing. More specifically, the evidence at the
punishment phase of petitioner’s trial also
established (1) petitioner shot Lloyd Joe
McGrew in the head on May 12, 1974, during
an altercation between petitioner and one of
McGrew’s brothers,?® (2) petitioner was ar-
rested on November-19, 1978, for unlawfully
carrying -a handgun and booked under. the
name “Paul Brown,” 2% (3) petitioner was
arrested in San Antonio, Texas, on Septem-
ber 28, 1979; while in the course of burglariz-
ing a store (4) petitioner robbed a conve-
nience store at gun point’ in ‘Sweetwater,
Texas, on August 16, 1980, demanded the
lone female store clerk’s car keys and purse,
ripped the' telephone off the wall before he
left ‘the store, and threatened to shoot the
clerk if she left the store within ten minutes
of petitioner’s departure,®® (5) in August,
1980, petitioner robbed another lone female
convenience store clerk at gun point in Abi-
lene, Texas,” (6) on August 20, 1980, peti-
tioner was arrested while driving a pickup
truck that had been stolen just hours before
from a residence in Amarillo, Texas, after an
unknown person burglarized the residence

294. See Guidroz v. Lynauéh ‘852 F.2d 832, 835
(5th Cir.1988); Rogers v. Lynaugh, 848 F.2d 606,
609 (5th Cir.1988).

295. See Statement of Facts from petitioner’s state
court proceeding, Volume 25 of 27, Testimony of
Lloyd Joe McGrew, at pp. 7344-51.

296. See Statement of Facts from petitioner’s state
court trial, Volume 24 of 27, Testimony of Valen-
“tine Lopez, at pp. 7189-95; Testimony of Everett
Mann, at pp. 7195-7207; and Testimony of Cruz
Morua, at pp. 7208-18.

297. See Statement of Facts from petitioner’s state
court trial, Volume 24 of 27, Testimony of Larry
Bodiford, at pp. 7106-19.

298. Id., Volume 24 of 27, Testimony of Linda
_Eileen Davidson, at pp. 7158-69.

299 Id Volume 24 of 27, Testimony of Lucﬂle
McGee, at pp. 7178-86. .



1076

and took the keys to that vehicle3® (7) on
August 21, 1986, .petitioner robbed the Sun-
belt Savings branch office in Hurst, Texas,
by handing an employee a note containing
almost verbatim the same death threats con-
tained in the. note. petitioner used in his
robbery of the Continental National Bank
[“CNB”] in San Antonio on January 28,
1988,391 (8) during his robbery of the Sunbelt
Savings branch, petitioner wore a brace over
his forearm and wrist similar to the one he
wore on January 28, 1988, when he robbed
the CNB,3%2°(9) the wrist brace concealed a
prominent and noticeable tatoo on the back
of -petitioner’s- hand,*® and (10) the note
which petitioner gave to Patricia Martinez at
the CNB on January 28, 1988, was written in
two different eolors of ink and showed signs
it had been drawn with a straight-edge and
portions of it had been re-touched3¥ Peti-
tioner testified at the punishment phase of
his trial and admitted to most of the forego-
ing eriminal conduct except he claimed
McGrew had been armed when he shot him,

300. Id., Volume 25 of 27, Testimony of Odell
McGroan, at pp. 744252 and 7510-11; Testimo-
ny of Reed McDonald, at pp. 7454-62; and Testi-
mony of L.J. Dulin, at pp. 7464-71. = °

301. . Id., Volume 24 of 27, Testimony of Helen
Marie Horsley, at pp. 7254-78; Testimony of
David Smith, at pp. 7285-88; and Testlmony of
Lisa Boley, at pp. 7290-7303.

302. See Statement of Facts from petitioner’ s state

court trial, Volume 18 of 27, Testimony of Patri-

cia Martinez, at pp. 5707-08; Volume 24 of 27,
Testimony of Helen Marie Horsley, at p. 7276;

" and Volume 24 of 27, Testlmony of Lisa Boley, at
p. 7296.

303. Id., Testimony of Dwight Dwayne Adanan-
dus, at pp: 7529—30

304. Id., Volume 24 of 27, Testimony of Marvin
Morgan, at pp. 7221-35. .

305. Id., Volume 26 of 27, Testimony of Dwight
Dwayne-Adanandus, at pp. 7527-7610.

306. The Sixth Amendment’s right to confronta-
tion does not perforce preclude the admission of
any hearsay testimony at a state criminal trial.
See Cupit v. Whitley, 28 F.3d at 536 (citing John-
son v. Blackburn, 778 F.2d 1044, 1051 (5th Cir.
1985)). For the admission of hearsay evidence
to violate the ‘Confrontation Clatise, the improp-
erly admitted evidence must have been not only
inadmissible but also material, i.e., a crucial,
critical, or highly significant factor in the frame-
work of the entire trial. Cupit v. Whitley, 28 F.3d
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denied he had robbed the bank in Hurst,
Texas, and denied he had biirglarized a resi-
dence to obtain the keys to the stolen. truck
he was driving when arrested on August 20,
1980.3%

Other than some rather vague allusions to
the Sixth Amendment’s  Confrontation
Clause, petitioner has identified no specific
federal constitutional right which-he claims
was violated- by the admission of the bad
reputation testimony given by the three San
Antonio Police Officers in question. More-
over, petitioner has identified no federal con-
stitutional authority barring the admission of
reputation - testimony at the punishment
phase of a state capital murder trial, and this
Court’s independent research has disclosed
none.?® . The Confrontation Clause does not
necessarily prohibit the admission of hearsay
statements against a criminal defendant even
though the admission of the statement might
be thought to violate the literal terms of that
Clause.3 Thus, the issue before this Court

at 537. As explained above, however, when
viewed in the context of petitioner’s entire trial,
including petitioner’s own testimony at the pun-

- ishment phase of his trial, the reputation testimo-
ny of the three San Antonio Police Officers was

“‘almost totally superflious. The jury was made
aware of petitioner’s entire criminal record, most
of which petitioner readily admitted during his
testimony, and was fully aware of the details of
petitioner’s capital offense from the testimony at
the guilt-innocence phase of trial. Given the
largely undisputed evidence regarding petition-
er’s extensive criminal record, the jury could not
have helped. but assume petitioner’s reputation
for being peaceful and law-abiding was poor.
The reputation testimony in question was, there-
fore, not crucial, critical, or significant with re-
gard to any of the three special sentencing issues
before the jury at the punishment phase of peti-
tioner’s capital murder trial.

307. Sherman v. Scott, 62 F.3d 136, 140 (5th
Cir.1995), cert. denied, — U.S. —, 116 S.Ct.
816, 133 L.Ed.2d 760 (1996) (quoting Idaho v.
Wright, 497 U.S: 805, 813, 110 S.Ct. 3139, 3145,
111 L.Ed.2d 638 (1990)). If the declarant’s
truthfulness is so ‘clear from the surrounding
circumstances that the:test of cross-examination
would be of marginal utility, then the hearsay
rule and the Confrontation Clause do not bar
admission of the statement at trial. See Sherman
v. Scott, 62 F.3d at 140. As explained above,
given the largely undisputed evidence regarding
petitioner’s extensive criminal record, the jury
could not have helped-but assumed petitioner’s
reputation for being- peaceful and law-abiding
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is whether the admission of the testimony at
the punishment phase of -the trial by-the
three witnesses regarding petitioner’s bad.
reputation rendered  the . petitioner’s trial
“fundamentally unfair.” 3% For the reasons
set forth below, it did not

In rejecting petitioner’s complaints about
the admission of this same testimony during
petitioner’s direct appeal, the Texas Court of
Criminal Appeals specifically held that. evi-
dence of an accused’s character may be of-
fered under Texas law at the punishment
phase of a criminal ‘trial, and a reputation
witness’s testimony may be based on discus-
sions with other ‘police officers.?® Thus, at
best, petitioner’s eighth, ninth, and tenth
grounds for federal habeas relief consist of
nothing more than claims that petitioner’s
trial court and the Texas Court of Criminal
Appeals erroneously applied applicable Texas
rules of evidence. As discussed, such argu-
ments do not furnish a basis for federal
habeas relief31® Given the wealth of evi-
dence establishing petitioner’s long track-rec-
ord for violent and eriminal behavior, adrnis-
sion of the reputation testimony in question
did not render petitioner’s trial fandamental-
ly ur.air. Even assuming the admission of
this reputation testimony violated applicable
state evidentiary rules, there is no reason-
able probability the verdict might have been
different had the trial been conducted prop-
erly. The evidence of petitioner’s criminal
record introduced at the punishment phase of
trial was. long and detailed. Furthermore,

was poor. -Thus, even assuming the state trial
court’s admission of the reputation testimony in
question somehow violated hearsay principles,
the record before the jury at the punishment
phase of petitioner’s capital murder trial was
such that cross-examination of those persons
who had commented to the three San Antonio
Police Officers in question on petitioner’s reputa-
tion for being peaceful and law-abiding would
have been of only marginal utility.

308. See Cupit v. Whitley, 28 F. 3d at 536; Pember-'

ton v. Collins, 991 F.2d at 1226.

309. See Adanandus v. State, 866 S.W.2d at 225-
26 (citing Turner v. State, 805 S.W.2d 423, 429
(Tex.Crim.App.), cert. denied, 502 U.S. 870, 112
S.Ct. 202, 116 L.Ed.2d 162 (1991)).

310. See Estelle v: McGuire, 502 U.S. at 67-68,
112 S.Ct. at 479-80; Lewis v. Jeffers, 497 U.S. at

petitioner testified extensively, and. the jury
had the opportunity firsthand to review his
demeanor and to determine not only whether
petitioner would pose a continuing threat of
violence to society but also whether petition-
er’s testimony ‘that -his shooting of Vernon
Hanan was not deliberate was credible.

Finally, any error in admitting the repu-
tation testimony in question at the punish-
ment phase of petitioner’s trial was harm-
less- beyond a reasonable doubt.! Given
the wealth of evidence concerning. petition-
er’s violent history and eriminal record, ad-
mission of the reputation testimony in
question did not have.a “substantial and in-
jurious . effect or mﬂuence in determining
the jury’s verdict.” 32 In petitioner’s case,
there is absolutely no reasonable possibility
the reputation testimony. given by the three
San Antonio Police Ofﬁcers at the punish-
ment phase of petltloner trial had any im-
pact whatsoever on the outcome of petition-
er’s. trial. Therefore, petitioner’s eighth,
ninth, and tenth grounds for federal habeas
relief do not warrant same. -

L Jury Instructions Deprived Jury of Op-
portunity to Make a Reasoned Response
to Mitigating ' Evidence: Penry Claims

In his eleventh, twelfth, thirteenth, four-
teenth, fifteenth, and sixteenth grounds for
relief, petitioner argues the jury was unable
to give proper consideration to the mitigating
evidence he presented at the punishment
phase of trial, and the state trial court erred

780, 110 S.Ct. at-3102; Pulleyw. Harris, 465-U.S.
at 41, 104 S.Ct. at 874-75. '

311. Harmless error analysis is appropriately ap-
plied to Confrontation Clause claims. See United
States v. Alexius, 76 F.3d 642, 646-47 (5th Cir.
1996); Offor v. Scott, 72 F.3d 30, 33-34 (5th

_Cir1995); United States v. McCormick, 54 F.3d
214, 219 (5th Cir.), cert. denied, — U.S. —,
116 S.Ct. 264, 133 L.Ed.2d 187 (1995); Cupit v.
Whitley, 28 F.3d at 537-42; Shaw v. Collins, 5
F.3d 128, 132-33 (5th Cir.1993). In each of the
foregoing.. opinions, the Fifth Circuit applied
harmless error analysis to a Confrontatlon
Clause Claim.

312.. See Woods v. Johnson, 75 F.3d at 1026 (hold-
ing to satisfy harmless error standard announced
in Brecht, defendant must show there is more
than mere reasonable possibility error contribut-
ed to verdict).
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in denying petitioner’s requests for- supple—
mental jury instructions regarding the man-
ner in which the jury could give effect to that
same mitigating evidence.?® More specifi-
cally, petitioner argues the jury was unable
to give full effect to his mitigating evidence—
petitioner’s testimony he had not intended to
kill Vernon Hanan and he felt remorse for
his actions. In essence, petitioner complains
his state trial court refused to give instruec-
tions like those mandated by the Supreme
Court’s opinion in Penry.

[59,60] The Supreme Court and Fifth
Cireuit have each emphasized that a jury in a
capital murder trial must be ‘permitted ‘to

examine the defendant’s character and rec-

ord as well as the circumstances ‘of the par-

ticular offense in determining Whether to im-

pose the death penalty:
[Tln' capital cases the fundamental respect
for humanity underlying the Eighth
Amendment requires consideration of the
character and record of the individual of-
fender and the circumstances of the partlc-
ular offense as a constitutionally indispens-
able part of the process. of inflicting the
penalty of death.31 '

Therefore, a sentencing jury in a capital
murder trial may not be prevented from

313. - See Petitioner’s Second Amended Petitiori for
Post-Conviction Writ of Habeas Corpus, filed
June 25, 1996, docket entry no. 25, at pp. 45-53.

314.. Sawyers v. Collins, 986 F.2d 1493, 1497:(5th
Cir.1993), cert. denied, 508 U.S. 933, 113 S.Ct.
2405, 124 L.Ed.2d 300 (1993) (quoting Woodson
v. North. Carolina, 428 U.S. 280, 304, 96 S.Ct.
2978, 2991, 49 L.Ed.2d 944 (1976)).

315. Sawyers v. Collins, 986 F.2d at 1497. The
Fifth Circuit’s opinion in Sawyers must be read
in conjunction with the Supreme Couit's two
most recent opinions addressing the former Tex-
as capital sentencing statute. ~ See Johnson v.
Texas, 509 U.S. at 372-73, 113 S.Ct. at 2671-72
(rejecting contention that Penry instruction is
necessary in every case in which defendant offers
mitigating evidence that has some arguable rele-
vance beyond the special issues and emphasizing
its previous opinions do not require jury be able
to dispense mercy on basis of sympathetic re-
sponse to defendant); Graham v. Collins, 506
U.S. 461, 475-76, 113 S.Ct. 892, 902, 122
L.Ed.2d 260 (1993) (rejecting contention Penry
instruction is necessary in every case in which
defendant offers mitigating evidence that has
some arguable relevarice beyond the speCIal is-
sues). :
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considering any mitigating evidence present-
ed by the:defendant which relates to the
defendant’s character or the circumstances of
the offense® In other words, the jury at
petitioner’s trial must have been afforded
adequate opportunity to give effect to peti-
tioner’s mitigating evidence of his character
and background, as well as his evidence of
the circumstances surrounding his -offense.
The state trial court did not give petitioner’s

jury any special instructions such as the one

suggested by-the Supreme Couit’s opinion in
Penry and denied petitioner’s requests for
similar instructions regarding mitigating evi-
dence. Thus, the question before this Court
is whether the absence of such an instruction
in petitioner’s case violated constitutional
principles.

The Fifth Circuit has held a Penry instruc-
tion is only .required in those instances in
which the major mitigating thrust of the
evidence is substantially beyond the scope of
all the special issues under the Texas capital
sentencing scheme.?® The Fifth Circuit has
recognized a wide range of potentially miti-
gating evidence can be considered within the
scope of the Texas capital sentencing special
issues without the necessity for a Penry in-
struction.?®” The Supreme Court and Fifth

316. See Nethery v. Collins, 993 F.2d 1154, 1161
(5th Cir.1993), cert.. denied, — U.S. ——, 114
S.Ct. 1416, 128 L.Ed.2d 87 (1994); Bndge .
Collins, 963 F.2d 767, 770 (5th Cir. 1992) cert.
denied, 509 U.S. 925, 113 S.Ct. 3044, 125
“L.Ed.2d 729 (1993); Holland v. Collins, 962 F.2d
417, 419-20 (5th Cir.1992), cert. denied, 509 U.S.
925, 113 S.Ct. 3043, 125 L.Ed.2d 729 (1993);
White v. Collins, 959 F.2d 1319, 1322 (5th Cir.),
cert. denied, 503 U.S. 1001, 112 S.Ct. 1714, 118
L.Ed.2d 419 (1992); Barnard v. Collins, 958 F.2d
634, 637 (5th Cir.1992), cert. denied, 506 U.S.
1057, 113 S.Ct. 990, 122 L.Ed.2d 142 (1993);
Graham v. Collins, 950 F.2d 1009, 1030-33 (5th
Cir.1992), (én banc), affd, 506 U.S. 461, 113
S.Ct. 892, 122 L.Ed.2d 260 (1993).

317. See Nichols v. Scott, 69 F.3d 1255, 1267-68
& 1278 (5th Cir.1995), cert. denied, — U.S. ——,
116 S.Ct. 2559, 135 L.Ed.2d 1076 (1996) (hold-
ing that neither evidence defendant was not trig-
german nor evidence showing defendant’s good

" character warranted Penry instruction); Briddle
v. Scott, 63 F.3d 364, 377 (Sth Cir.), cert. de-
nied, — U.S. ——, 116 S.Ct. 687, 133 L.Ed.2d
531 (1995) (holding evidence of defendant’s re-
morse and voluntary intoxication did not war-
rant Penry instruction); Lackey v. Scott, 28 F.3d
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Cireuit have each held that the Texas capital

486, 489 (S5th Cir.1994), cert. denied, — U.S.
——, 115 S.Ct. 743, 130 L.Ed.2d 644 (1995)
(holding evidence of defendant’s intoxication did
not warrant Penry instruction); Crank v. Collins,
19 F.3d 172, 175 (5th Cir.), cert. denied, — U.S.
, 114 S.Ct. 2699, 129 L.Ed.2d 825 (1994)
(holding evidence of defendant’s good character
did not require Penry instruction); Nethery v.
Collins, 993 F.2d 1154, 1161 (5th Cir.1993), cerz.
denied, — U.S. ——, 114 S.Ct. 1416, 128
L.Ed.2d 87 (1994) (holding the Texas special
issues sufficiently broad in themselves to allow
jury to give meaningful consideration to ac-
cused’s voluntary intoxication); James v. Collins,
987 F.2d 1116, 1121-22 (5th Cir.), cert. denied,
509 U.S. 947, 114 S.Ct. 30, 125 L.Ed.2d 780
(1993) (holding the Texas special issues alone
permit adequate consideration by jury of ac-
cused’s voluntary intoxication, impoverished and
abusive family history, redeeming  character
traits, including his remorse for his actions, his
cooperation with law enforcement authorities,
and his positive familial ties); Jernigan v.. Collins,
980 F.2d 292, 295 (Sth Cir.1992), cert. denied,
508 U.S. 978, 113 S.Ct. 2977, 125 L.Ed.2d 675
(1993) (holding the Texas capital sentencing spe-
cial issues adequate, despite absence of Penry
instruction, to permit jury to consider and give
effect to defendant’s mitigating evidence that he
was a kind, gentle person ‘who had rededicated
his life to God); Stewart v. Collins, 978 F.2d 199,
201 (5th Cir.1992), cert. denied, 507 U.S. 1053,
113 S.Ct. 1951, 123 L.Ed.2d 656 (1993) (holding
the Texas capital murder special issues permitted
jury to consider and weigh mitigating evidence
that defendant was not triggerman during the
murder); Demouchette v. Collins, 972 F.2d 651,
653-54 (5th Cir.), cert. denied, 505 U.S. 1246,
113 S.Ct. 27, 120 L.Ed.2d 952 (1992) (holding
first Texas special issue permits adequate consid-
eration by jury of evidence defendant suffered
from antisocial personality disorder); Cantu v.
Collins, 967 F.2d 1006, 1012-13 (5th Cir.1992),
cert. denied, 509 U.S. 926, 113 S.Ct. 3045, 125
L.Ed.2d 730 (1993) (holding Texas capital sen-
tencing special issues permit jury to give ade-
quate consideration to mitigating aspects of de-
fendant’s 'youth without need for. supplemental
Penry instruction); Drew v. Collins, 964 F.2d 411,
420-21 (5th Cir.1992), cert. denied, 509 U.S. 925,
113 S.Ct. 3044, 125 L.Ed.2d 730 (1993) (holding
Texas special issues permit adequate consider-
ation by jury of mitigating evidence that defen-
dant had troubled childhood, had chronic drink-
ing problem, was under influence of alcohol and
marijuana at the time he committed the crime,
" was only 23 years old at the time of the offense,
and did not strike the fatal blow); Bridge v.
Collins, 963 F.2d 767, 769-70 (5th Cir.1992),
‘cert.” denied, 509 U.S. 925, 113 S.Ct. 3044, 125
L.Ed.2d 729 (1993) (holding the Texas capital
sentencing special issues adequately permitted
jury to consider mitigating effects of defendant’s
evidence that his accomplice actually shot the
victim, he was intoxicated at time of offense, he

sentencing special issues allow adequate con-

did not plan the robbery, he was operating under
influence of others during the offense, he ex-
pressed extreme remorse following the offense,
he was young and immature at time of ‘the of-
fense, and he had no previous history of vio-
lence); Holland v. Collins, 962 F.2d 417, 419-20
(5th Cir.1992), cert. denied, 509 U.S. 925, 113
S.Ct. 3043, 125 L.Ed.2d 729 (1993) (holding mit-
igating effect of evidence of defendant’s positive
personality traits could be considered by jury
without Penry instruction); Black v. Collins, 962
- F.2d 394,.404-05 (5th Cir.), cert. denied, 504 U.S.
992, 112-°S.Ct. 2983, 119 L.Ed.2d 601 (1992)
(holding no. Penry instructions needed to permit:
jury to consider defendant’s mitigating evidence
of his good character, military service, and work
with ‘Boy Scouts); White v. Collins, 959 F.2d
1319, 1324 (5th Cir.), cert. denied, 503 U.S. 1001,
112 S.Ct. 1714, 118 L.Ed.2d 419 (1992) (holding
Texas capital murder special issues permitted
jury to give adequate consideration to defen-
dant’s youthful age at the time of his offense);
Lincecum v. Collins, 958 F.2d 1271, 1282-84 (5th
Cir.), cert. denied, 506 U.S. 957, 113 S.Ct. 417,
121 L.Ed.2d 340 (1992) (holding Texas special
issues need not be accompanied by instructions
in order for jury to adequately consider accused’s
troubled childhood and his. emotional turmoil at
the time of offense); Barnard v. Collins, 958 F.2d
634, 638-39 (5th Cir.1992), cert. denied, 506 U.S.
1057, 113 S.Ct. 990, 122 L.Ed.2d 142 (1993)
(holding Texas special issues permitted jury to
give adequate consideration to defendant’s evi-
dence of his head injury, troubled childhood,
drug and alcohol abuse, good character, work
history, carpentry skills, and familial responsibil-
ity and support); Cordova v. Collins, 953 F.2d
167, 170 (5th Cir.), cert. denied, 502 U.S. 1067,
112 S.Ct. 959, 117 L.Ed.2d 125 (1992) (holding
no Penry instruction necessary to. permit jury to
adequately consider defendant’s testimony of his
voluntary . intoxication at time .of his offense);
Graham v. Collins, 950 F.2d 1009, 1032-33 (5th
Cir.1992), (en banc), affd, 506 U.S. 461, 113
S.Ct. 892, 122 L.Ed.2d 260 (1993) (holding Texas
capital sentencing special issues permitted con-
sideration of mitigating effect of evidence that
.defendant was of normal or good character, re-
spected his mother and stepfather, cared for and
was close to his mother, was never violent, never
had weapons, helped out around the house with-
out being asked, went to school and church regu-
- larly, loved “The Lord”, and worked and contrib-
uted to the support of his two children); Green v.
Collins, 947 F.2d. 1230, 1232 (5th .Cir.), cert.
denied, 502 U.S. 954, 112 S.Ct. 412, 116 L.Ed.2d
433 (1991) (holding Texas capital sentencing spe-
cial issues permitted consideration of mitigating
effects of evidence that defendant was a good
worker, had been a foreman, would have been
_re-employed by his former employer had he not
been incarcerated, was highly intelligent, opti-
mistic, and had the mental capacity to address
small details).
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sideration of the mitigating effects of evi-
dence of a defendant’s youth so as to negate
the necessity for a Penry instruction on such
evidence.3® Likewise, the Fifth Cireuit has
repeatedly held that the Texas capital sen-
tencing special issues are sufficiently broad
to permit adequate consideration of evidence
the accused was voluntarily intoxicated at the
time of his offense.3!® :

[61]1 The Fifth Circuit has held that in
order to constitute mitigating -evidence for
Penry purposes, evidence of a ‘defendant’s
background and character must rélate to and
diminish the defendant’s moral culpability for
the offense with which he is charged. 3
Thus, the first inquiry in a Penry claim is
whether the mitigating evidence is relevant,
ie., does the evidence implicate ‘the basic
concern of Penry that defendants who com-
mit criminal ‘acts that are attributable to a
disadvantaged background, of to emotional
and mental problems, may be less culpable

318. See Johnson v. Texas, 509 U.S. 350, 365-70,
‘113 S.Ct. 2658, 2667-70, 125 L.Ed.2d 290
(1993); Drew v. Collins, 964 F.2d at 420-21;
Barnard v. Collins, 958 F.2d at 637-38; Wilker-
son v. Collins, 950 F.2d 1054, 1060-61 (5th Cir.
1992), cert. denied, 509 U.S. 921, 113 S.Ct. 3035,
125 L.Ed.2d 722 (1993); Graham v. Collins, 950
F.2d at 1030-32.

319. See Briddle v. Scott, 63 F.3d at 377; Lackey
v. Scott, 28 F.3d at 489; Anderson v. Collins, 18
F.3d at 1214 n. 5; Nethery v. Colliris, 993 F.2d at
1161; James v. Collins, 987 F.2d at 1121; Saw-
yers v. Collins, 986 F.2d at 1502 n. 14; Drew v.
Collins, 964 F.2d at 420;- Bridge v. Collins, 963
F.2d at 770; Bamardv. Collins, 958 F.2d at 639;
Cordova v. Collins, 953 F.2d at 170; Graham v.
Collms, 950 F.2d at 1029..

320. See Harris v. Johnson 81 F.3d 535, 539-(5th
Cir.), cert. denied, — U.S. ——, 116 S.Ct. 1863,
134 L.Ed.2d 961 (1996) (holding no Penry in-
struction necessary where no evidence showing
defendant’s borderline intelligence bore nexus to
his' criminal actions); Allridge v. Scott, 41 F.3d
213, 223 (5th Cir.1994), ceit. denied, —= U.S.
—, 115-8:Ct. 1959, 131 L.Ed.2d 851 (1995)
(holding no Penry instruction necessary in-ab-
sence of evidence showing defendant’s criminal
conduct attributable to the mental illness and
‘abuse defendant suffered during a previous in-
carceration); Lackey v. Scott, 28 F.3d 486, 489
(5th Cir.1994), cert. denied, — U.S. ——, 115
S.Ct. 743, 130°L.Ed.2d 644 (1995) (holding evi-
dence of defendant’s low intelligence and history
of childhood  abuse not relevant for.Penry pur-
poses where no evidence showing -defendant’s
criminal act attributable to same); Madden v.
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than defendants who have no such excuse.
In order to meet this relevance standard, the
evidence must show (1) a uniquely severe
permanent -handicap. with which the defen-
dant is burdened through no fault of his own
and (2) the criminal ‘act was attributable to
this severe permanent condition.®! A prop-
erly preserved Penry claim will only prove
meritorious if two requirements are met:
first, the evidence proffered at trial must
actually be “mitigating,” i.e., it must relate to
the defendant’s character or background or
to the circumstances of the offense and be
sufficient. to lead a reasonable juror to im-
pose a penalty less than death; second, the
evidence proffered at trial must have been
beyond the “effective reach” of the jury, ie,
there must be a reasonable likelihood the
jury applied the Texas special issues in a way
that prevented consideration of the constitu-
tionally relevant mitigating evidence’2 A
failure to satisfy either prong of this analysis

Collins, 18 F.3d 304, 307-08 (5th Cir.1994), cert.
denied, — U.S. ——, 115 S.Ct. 1114, 130
-L.Ed.2d 1078 (1995) (holding evidence defendant
suffered from anti-social personality, - dyslexia,
‘and a troubled childhood not relevant for Penry
purposes absent showing defendant’s criminal
conduct attributable to same); Barnard v. Col-
- lins, 958 F.2d at 638-39 (holding that, in order
to warrant a Penry instruction, evidence defen-
dant had troubled childhood must be accompa-
'nied by evidence defendant’s childhood experi-
ences had psychological effect on defendant, i.e.,
defendant’s criminal conduct attributable to his
disadvantaged background); Graham v. Collins,
950 F.2d at 1033 (holding “mitigating” evidence
must be able to raise inference “that the crime is
“attributable to the disability’"); see also Barnard
v. Collins, 958 F.2d at 639 (holding evidence
from lay witnesses defendant had drinking prob-
lem and intoxicated at time of his offense insuffi-
cient to permit jury to conclude defendant suf-
fered from alcoholism or drug addiction or some
other “uniquely severe permanent handlcap
through no fault of his own).

321. Harris v. Johnson, 81 F.3d 535, 539 (5th

" 134 L.Ed.2d 961 (1996); Davis v. Scott, 51 F.3d
457, 460 (5th Cir.), cert. denied, — U.S. —,
116 S.Ct. 525, 133 L.Ed.2d 432 (1995).

322. Madden v. Collins, 18 F.3d 304, 308 (5th
Cir.1994), cert. denied, — U.S. ——, 115 S.Ct.
1114, 130 L.Ed.2d- 1078 (1995); Russell v. Col-
lins, 998 F.2d 1287, 1292 (5th Cir.1993), cert.
denied, 510 U.S. 1185,.114 S.Ct. 1236, 127
L.Ed.2d 580 (1994).
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renders a Penry claim meritless. Further-
more, Penry does not require a sentencetr be
able to give effect to a defendant’s mitigating
evidence in whatever manner or to whatever
extent the defendant desires.®® A jury need
only be provided one fair vehicle for consid-
ering mitigating evidence,* and the State

can “structure” the jury’s consideration of

mitigating evidence.’®

In this case, petitioner’s “mitigating” evi-
dence consisted of expressions of remorse
and testimony that after he shot Vernon
Hanan, he stood over him for a few seconds
to see how badly Hanan had been injured.
However, petitioner’s evidence of his remorse
after his offense could be properly and ade-
quately considered by the jury without the
necessity of a Penry instruction3? Thus,
petitioner was not entitled to supplemental
instructions like those mandated in Penry for
the purpose of enabling his jury to consider
his evidence of remorse.

Additionally, because trial counsel made a
tactical decision not to introduce evidence of
petitioner’s childhood head injury and trou-
bled childhood, petitioner was not entitled to
Penry-like instructions with regard to this

323. "Marquez v. Collins, 11 F.3d 1241, 1248 (5th
Cir.); cert. denied, — U.S. ——, 115 S.Ct. 215,
130 L.Ed.2d 143 (1994); White v. Collins, 959
F.2d 1319, 1322 (5th Cir.), cert. denied, 503 U.S.
1001, 112 S.Ct. 1714, 118 L.Ed.2d 419 (1992).

324. Harris v. Collins, 990 F.2d 185, 189 (5th
Cir.), cert. denied, 509 U.S. 933, 113 S.Ct. 3069,
125 L.Ed.2d 746 (1993); White v. Collins, 959
F.2d at 1322-23.

325. See Rogers v. Scott, 70 F.3d 340, 343 (5th
Cir.1995), cert. denied, — U.S. ——, 116 S.Ct.
1881, 135 L.Ed.2d 176 (1996) (citing Johnson v.
Texas, 509 U.S: 350, 362, 113 S.Ct. 2658, 2666,

. IZSVL.Ed.Zd 290 (1993)).

326. See Briddle v. Scort, 63 F.3d 364, 377 (5th
Cir.1995), cert. denied, — U.S. —=; 116 S.Ct.
- 687,7133 L.Ed.2d 531 (1995) (holding evidence
of defendant’s remorse did not requirée Penry in-
structions); Callins v. Collins, 998 F.2d'269; 275
(5th Cir.1993), cert.’ denied, 510 U.S. 1141, 114
S.Ct. 1127, 127 L.Ed.2d 435 (1994) (holding evi-
dence of defendant’s remorse toward and consid-
eration for his victim could be adequately con-
sidered by jury under Texas capital sentencing
special issues); James v. Collins, 987 F.2d at
1122 (holding evidence defendant showed signs
of remorse for his actions was within scope of
second special issue); Bridge v. Collins, 963 F.2d
at 769-70 (holding evidence defendant in tears

other potentially mitigating evidence which
was not actually introduced into evidence at
his trial. %7 . A defendant eannot base a Pen-
7y claim on evidence that could have been
but was not proffered at trial;*® such a
claim is procedurally barred.??

For the foregoing reasons, petitioner’s
eleventh through sixteénth grounds for fed-
eral habeas relief do not warrant same.

J. Exclusion of Testimony Re Settlement of
Civil Lawswit

[62] In his seventeenth ground for feder-
al habeas relief, petitioner argues the state
trial court erred in excluding testimony re-
garding the fact the CNB had settled a civil
negligence lawsuit brought against it by the
Vernon Hanan family.3¥ More specifically,
petitioner argues the settlement of that civil
lawsuit constituted an admission on the part
of CNB that its teller was at least partially
responsible for the fatal shooting of Vernon
Hanan. The evidence petitioner sought to
introduce before the jury at the guilt-inno-
cence phase of petitionér’s trial consisted of
testimony by attorney Williams Stolhanske
that (1) he represented the family of Vernon

immediately after offense could be adequately
considered by jury in answering Texas capital
murder special issues); Wilkerson v. Collins, 950
F.2d at 1060 (holding evidence defendant accept-
ed responsibility for his criminal actions could
be considered adequately within jury’s delibera-
tions on second special issue).

327. See Marquez v. Collins, 11 F.3d at 1248
(holding deliberate failure to introduce mitigat-
ing evidence as tactical decision not within re-
quirements announced in Penry ); May v. Collins,
904 F.2d at 232 (holding same).

328. See Briddle v. Scott, 63 F.3d at 377; Allridge
v. Scott, 41 F.3d at 223; Crank v. Collins, 19 F.3d
at 176; Anderson v. Collins, 18 F.3d at 1213-14;
Barnard v. Collins, 958 F.2d at 637; Wilkerson v.

- Collins, 950 F.2d at 1061; May v. Collins, 904
F.2d at 232; DeLuna v. Lynaugh, 890 F.2d 720,
722 (5th Cir.198?).

329. See Mann v. Scott, 41 F.3d at 979; Motley v.
Collins, 18 F.3d at 1228; Black v. Collins, 962
F.2d at 407; Lincecum v. Collins, 958 F.2d at

©1282. ' :

330. See Petitioner’s Second Amended Petition for
Post-Conviction Writ of Habeas Corpus, filed
June 25, 1996, docket entry no. 25, at pp. 53-55.
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Hanan in a civil lawsuit against the CNB, (2)
the lawsuit included allegations- of negligence
and ‘that CNB teller Patricia Martinez had
not been properly trained in handling. rob-
beries, (3) the lawsuit had been settled, (4)
although the settlement included certain set-
tlement concessions, the terms of the settle-
ment were confidential, and (5) Patricia Mar-
tinez had not been a party to that lawsuit.3s!
On direct appeal, the Texas Court of Crimi-
nal Appeals ruled the state trial -court had
not abused its discretion in excluding the
testimony.®2 The court held that “theories
of contnbutory neghgence or ‘comparative
negligence’ are not applicable in the context
of determining guilt or innocence on a erimi-
nal charge of capital murder.” 333

As explained above in connection with peti-
tioner’s eighth through tenth grounds for
relief, a state court’s evidentiary ruling pres-
ents a cognizable federal habeas claim only if
it “runs afoul of a specific constitutional right
or renders the tridl fundarhentally unfair.” 33
When a federal court reviews state court
evidentiary rulings on a petition for habeas
corpus, it will grant relief only if the state
court error is sufficiently egregious as to
render the entire trial fundamentally un-
fair.3% Thé challenged -evidence must be a
crucial, eritical, or highly significant factor in
the context of the entire case.33® The test to
determine whether a trial error makes a trial
fundamentally unfair is whether there is a
reasonable probability the verdict might have

331. See Statement of Facts from petitioner’s state
court trial, Volume 22 of 27, Testlmony of Wll—
liam Stolhariske, at pp. 6750-62.

332. See Adanandus v. State, 866 S.W.2d at 228.

333. Seeld.

334.  See Cupit v. Whitley, 28 F.3d at 536; Pember-
ton v. Collins, 991 F.2d at 1226; Trussell v.
Estelle, 699 F.2d at 259 & 262.. :

335. Pemberton v. Collms, 991 F.2d at 1226 Jer-
nigan v. Collins, 980 F.2d at 298; Edwards v.

Butler, 882 F.2d at 164; Bndge v. Lynaugh, 838

F.2d at 772; Mullen v. Blackburn, 808 F.2d at
1145; Dillard v. Blackburn, 780 F.2d at 513.

336. See Jernigan v. Collins, 980 F.2d at 298;
Bridge v. Lynaugh, 838 F.2d at 772; Thomas v.
Lynaugh, 812 F.2d at 230; Mullen v. Blackburn,
808 F.2d at 1145."
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been different had the trial been properly
conducted.®”

This Court agrees with the Texas Court of
Criminal Appeals that the testimony in qués—
tion did not make the issue of petitioner’s
intentional conduet any more or less proba-
ble. The proffered testimony of William
Stolhanske established only that the family of
Vernon Hanan had been compensated to an
unknown extent by the CNB in settlement of
a civil lawsuit. There is no indication in
either the record of petitioner’s trial or in the
record now before this Court that petitioner
was named as a defendant in that civil law-
suit or that the settlement entered into by
CNB in connection with that civil lawsuit
included any specific admissions of fault by it
or any of its employees in connection with
petitioner’s fatal shooting of Vernon Hanan.
Thus, there is no indication the civil lawsuit
in question was a true effort to assign fault
among all the relevant parties in a compara-
tive negligence setting. Furthermore, a civil
proceeding with its diminished burden of
proof and in which the criminal defendant
was not a party is not an appropriate setting
in which to resolve issues of petitioner’s
criminal culpability.3®® A criminal defendant
may possess the right to introduce testimony
in his defense, but a state trial court retains
the authority to exclude irrelevant, immateri-
al, or prejudicial evidence?®® Accordingly,
the state trial court properly excluded the
evidence in question.

337. See Guidroz v. Lynaugh, 852 F.2d at 835
Rogers v. Lynaugh, 848 F.2d at 609.

338. Had the parties to that civil lawsuit entered

" into binding stipulations that petitioner was sole-
ly and exclusively responsible for the death of
Vernon Hanan and that petitioner had acted
intentionally, petitioner would most certainly

- have urged the exclusion of evidence of such

_stipulations at his trial. The stipulations of pri-
vate parties or the findings of a civil jury in a
civil lawsuit regarding the criminal culpability of
a non-party to that civil lawsuit are not binding
in a subsequent criminal trial.

339. See Allridge v. Scott, 41 F.3d at 222-23 (hold-
ing state trial- court’s refusal to permit capital
murder defendant to introduce ‘evidence at pun-

“ishment phase of his trial regarding his likely
‘ineligibility for release in the future on parole did
not violate defendant’s constitutional rights).
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[63]1 Furthermore, even assuming the
state trial court erred in excluding the testi-
mony in question, that exclusion did not vio-
late a specific constitutional right or render
petitioner’s trial fundamentally unfair.. The
evidence in question was of dubious rele-
vance at best. Even without the excluded
testimony of William Stolhanske, petitioner
was able to present evidence supporting:his
position that the behavior of CNB teller Pa-
tricia Martinez on January 28, 1988, had
been a contributing cause of the fatal shoot-
ing of Vernon Hanan3¥® For the foregoing
reasons, especially in view of its highly dubi-
ous relevance and the other evidence already
before the jury, the excluded testimony of
William Stolhanske was not a critical, crucial,
or highly significant factor in the context of
the entire case and its exclusion did not
render petitioner’s trial fundamentally unfair.

Alternatively, the exclusion of the prof-
fered testimony of William Stolhanske, even
if erroneous, was harmless beyond a reason-
able doubt. The testimony of FBI'Special
Agent Kelvington furnished petitioner with
an evidentiary basis upon which to argue to
the jury that petitioner’s fatal shooting of
Vernon Hanan had resulted, at least in part,
from the conduct of CNB teller Patricia Mar-
tinez. - For this reason, and the other reasons
discussed -above, this Court concludes the
exclusion of the proffered testimony of Wil-
liam Stolhanske had no substantial and inju-
rious effect or influence in determining the
jury’s verdict at the guilt-innocence phase of
petitioner’s capital murder trial.

Therefore, petitioner’s sevenbeenth ground
for federal habeas relief does not warrant
same.

340. At the guilt-innocence phase of his capital
murder trial, petitioner presented evidence, in
the form of cross-examination testimony, sup-
porting his position that the behavior of the CNB
teller had been a contributing cause of the fatal
shooting of Vernon Hanan. ‘FBI Special Agent

James Kelvington testified (1) he taught and gave -

speeches. to bank, employees on how to, handle
robberies, (2) he advises bank employees not to
bring attention to the fact a robbery is going on,
not to aggravate the robber, and not to do what
the CNB teller did on January 28, 1988, and (3)
_ his purpose in giving such advice is to minirnize
the likelihood the robber will do harm to some-
one. See Statement of Facts from petitioner’s

K. . “Forced”Medication Claim

[64] In hlS elghteenth ground for federal
habeas relief, the petitioner argues he was
medlcated regularly with phenobarbltal and
dilantin during his capital murder trial and
this “forced” medication deprived him of his

right to be heard in his own defense, to be
present at trial, to remain free from self-
inerimination, and to ,show his “true mental
condition at trial.3  Respondent admits peti-
tioner received the medications in question
but claims the petitioner has alleged no spe-
cific facts showing he was “forced” during his
trial to take any of those medications against
his will or that the medications in question
actually interfered with his mental function-
1ng dunng trlal

The state. trlal court found in the course of
petitioner’s state habeas corpus ‘proceeding
that petitioner had failed to “present any
evidence that he was in fact medicated dur-
ing trial of that the medication was:forcibly
administered.” 32 At the evidentiary hear-
ing held November 21, 1994, in-petitioner’s
state habeas corpus proceeding, petitioner’s
former trial counsel testified (1) he conferred
many times with petitioner prior: to trial, (2)
he had petitioner examined by a psychiatrist
who found nothing to indicate a motion chal-
lenging petitioner’s competence to stand trial
or asserting an insanity defense would have
any efficacy, and (3) he never felt. there was
any basis in reality for a motion challenging
petitioner’s competence to stand trial 2 Pe-
titioner offered no evidence at that hearing
establishing that any of the medications peti-
tioner received during or prior, ‘to his capital
murder trial were administered involuntarily
or otherwise against the ;petitioner’s “will.

. state court trial, Volume 18 of 27, Testimony of
;; James, Kelvmgton, at - pp- 5534-42.

3451 .. :See Petitioner’s. Segond: Amended Petition for

< Post-Conviction Writ: of.Habeas Corpus, - filed

::June.25, 1996 docket entry no. 25, at. pp 56—58

342, See Statement of Facts from petmoner s state
habeas corpus proceeding, at p. 240.

343, See Statement of Facts from the hearing held
November 21, 1994, in petitioner’s state habeas
corpus proceedmg, Testimony of Steven C. Hll-
big, at pp. 33-41.
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Despite the implications contained in peti-
tioner’s complaints herein about “forced”
medications, petitioner alleges absolutely no
specific facts establishing that any of the
medications he received during his state
court trial were administered involuntarily.
On the contrary, the few references to peti-
tioner’'s medications included in the trial
court record consist of statements by peti-
tioner’s trial counsel expressing thanks to the
trial court for its assistance in obtaining peti-
tioner’s medications.3# ’

While an inmate has a constitutionally-
protected interest in remaining free from the
unwanted . administration of antipsychotic
medications,®® petitioner has alleged no facts
establishing that any of the anti-seizure med-
ications he received during his state eriminal
trial were administered involuntarily. Thus,
petitioner’s situation is distinguishable from
that in Riggins, which involved a criminal
defendant who sought to have his medication,
ie., Mellaril, terminated during his trial. In
contrast, petitioner herein never filed any
motion requesting or otherwise making the
state trial court aware of his desire to be
permitted to continue trial without his anti-
seizure medications. There is also no factual
allegation before this Court establishing that,
without the petitioner’s anti-seizure medi-
cations, petitioner would have been rendered
incompetent to stand trial. Thus, the factual
situation in this case is distinguishable from
those involved in the cases relied on by peti-
tioner in support of his eighteenth ground for
relief.

Because there is no fact-specific allegation
now before this Court establishing petitioner
was forcibly or otherwise involuntarily medi-
cated at ary point during his trial, petition-

344. See Statement of Facts from petitioner’s state
court trial, Volume 5 of 27, at pp. 1209-10.

345. See Rigginsv. Nevada, 504 U.S. 127, 133-34,
112 -S.Ct. 1810, 1814, 118 L.Ed.2d 479 (1992);
Washington v. Harper, 494 ‘U.S. 210, 221, 110
S.Ct. 1028, 1036, 108 L.Ed.2d 178 (1990).

346. See Petitioner’s Second Amended Petition for
Post-Conviction Writ of Habeas Corpus, filed
June 25, 1996, docket entry no. 25, at pp. 59-66.

347. See Statement of Facts from petitioner’s state
court trial, Volume 5 of 27, at p. 1209.
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er’s eighteenth ground for federal habeas
relief does not warrant same.

L. Petitioner’s Absence from a Portion of
the Voir Dire

:[65,66] In his nineteenth and twentieth
grounds for federal habeas corpus relief, pe-
titioner argues his constitutional rights were
violated when the state trial court conducted
a portion of the voir dire phase of his capital
murder trial in petitioner’s absence.

The record from petitioner’s state court
trial establishes that (1) at the close of the
state trial court’s business on April 4, 1989,
petitioner’s trial counsel informed the court
the petitioner was feeling “sickly,” did not
know whether he would be able to attend
court the following day, but wished the case
to proceed in his absence if necessary,* (2)
petitioner specifically affirmed to the trial
court this was his position,3® (3) the trial
court advised the parties and bailiffs respon-
sible for transporting petitioner that if peti-
tioner wished to remain in jail the following
morning, he should be permitted to do so,34?
(4) the following morning, petitioner in-
formed the guards he did not feel well and
wished to remain at the jail, 3 (5) the parties
proceeded to conduct the individual voir dire
of eight members of the venire, ie., venire-
persons Elia Pardo, Richard Myers, Felix
Gonzalez, Dale Clark, Myra Bahme, Laura
Tucker, Scott Stout, and Edward Gonzalez,3%!
(6) the trial court granted petitioner’s chal-
lenges for cause on venirepersons Pardo,
Clark, and Stout,3%? (7) on April 6, 1989, the
prosecution called to the trial court’s atten-
tion Article 33.03 of the Texas Code of Crimi-
nal Procedure and the parties and trial court
engaged in extensive discussions concerning

348. Id., at pp. 1209-10.

349. Id., atp.1211.

350. Id, atp. 1213.
351. Id., Volume 5 of 27, at pp. 1219-1438; and
Volume 6 of 27, at pp. 1439-1709.

352. Id.,, Volume 5 of 27, at p. 1227 (Pardo ex-
cused); Volume 5 of 27, at p. 1436 (Clark ex-
cused); and Volume 6 of 27, at pp. 1655-56
(Stout excused).
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the best course of action,® (8) on April 7,
1989, with petitioner again in attendance, the
trial court ruled, over petitioner’s objection,
that it would recall all eight of the members
of the venire in question and permit- the
attorneys to conduct a full voir dire of each in
petitioner’s presence,®* (9) the results of that
second round of voir dire were the same as
before in that the trial court once again
sustained petitioner’s challenges for cause to
venirepersons Pardo, Clark, and Stout,3 and
the five others were accepted as potential
jurors by both parties, and (10) at the conelu-
sion of voir dlre, the prosecutlon used per-
emptory challenges agalnst the five remain-
ing members of the venire who had been
examined outside the petitioner’s presence.®

Where the ‘defendant is not actually :con-
. fronting witnesses or evidence against him,
the right to be present is protected by the
Due Process Clause.” However, it has been
clear for over a quarter century that a trial
court may order a disruptive, obstreperous
criminal defendant to be bound and gagged,
cited for contempt, or removed from the
courtroom until he promises to conduct him-
self properly.3® Likewise, a criminal defen-
dant’s voluntary absence constitutes a waiver
of the right to be present at trial®? Rule
43(b) of the Federal Rules of Criminal Proce-
dure contains specific provisions for the con-
tinuation of a federal eriminal trial in the
absence of the defendant. In short, the right
to be present at trial is not absolute and can
be waived by the defendant.36?

353. Id., Volumie 7 of 27, at pp. 1711-48.
354. Id, Volume 7 of 27, at pp. 1749-87.

355. Id., Volume 7 of 27, at p. 2034 (Pardo ex-
_cused); Volume 8 of 27, at p. 2172 (Clark ex-
cused); Volume 8 of 27, at p. 2317 (Stout ex-
cused). .

356. Id., Volume 15 of 27, at pp. 5030-31.

357. See Vuong v. Scott, 62 F.3d 673, 683 n. 12
.(5th Cir.), cert. denied, — U.S. —, 116 S. Ct
557, 133 L.Ed.2d 458 (1995). :

358. See Illinois v. Allen, 397 Us. 337, 343;44,
90 S.Ct. 1057, 1061, 25 L.Ed.2d 353 (1970).

359. See Clark v. Scott, 70 F.3d 386, 389-90 (5th
Cir:1995), cert. denied, — U.S. ——, 116 S.Ct.
1444, 134 L.Ed.2d 564 (1996). i

[67] Before determining whether to-con-
tinue with a‘criminal trial in-the defendant’s
absence, the trial court must inquire into.the
reason for the defendant’s absence and. de-
termine ‘whether it constitutes. a voluntary
waiver of the right to be present.38! Wheth-
er a constitutional right has been voluntarily,
knowingly, and’intelligently: waived must be
determined aceording to the totality of the
‘circumstances, including the'background, ex-
perience, and conduct of the accused.362 In
this instance,: petitioner was -not unfamiliar
with the eriminal justice system.. He. had
been convicted previously of two-.counts of
armed robbery, one count of burglary of a
building, and multiple :charges -of forgery.
At the'time petitioner .requested to be ex-
cused from the remaining voir dire portion of
trial, petitioner had already sat through the
general voir dire and the individual voir dire
of more than a dozen members of the venire.
The petitioner and his counsel both advised
the state trial court on April 4,1989, petition-
er might not appear the following day but
petitioner wished the voir dire to continue in
his - absence.® - Under - such - cireumstances,
the state trial :court’s decision to. proceed
with: voir dire in petitioner’s absence on April
5, 1989, implicitly included a finding petition-
er had voluntarily waived his right tobe
present at the voir dire phase of his trial.

While the ultimate determination as to
whether petitioner effectively waived his
right to be present at trial is a legal question,
the state trial court’s factual  finding that

360. See Clark v.:Scott, 70 ‘F:3d at 390; United
States v. Davis, 61-F.3d 291; 301 (5th Cir.1995),
cert. denied isub riom. Jefferson v. United States,
— U.S. ——, 116 ‘S.Ct. 961, 133 'L.Ed.2d 883
(1996) Umted States v. Alzkpo 944 F.2d 206,
208—09 (5th Clr 1991) ’

361. See Umted States v. Davis, 61 F.3d at 302.
However, an on-the-record balancing test is not

. required by the Constitution. See Clark v. Scott,
70 F.3d at 389-90. .

362.° See’' Mann-v. Scott;-41-F.3d 968, 974 (5th
- Cir.1994), cert. denied, — U:S.. ——, 115 S.Ct.
1977, 131 L.Ed.Zd 865 (1995). ’ :

363. See Statement of Facts from petitioner’s state
court trial, Volume 5 of 27, at pp. 1209-1f.
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petitioner .acted- voluntarily is entitled to
great deference from this Court.3 As pre-
viously discussed in Section G above, federal
courts in habeas proceedings are required to
grant a presumption of correctness to a state
court’s explicit and implicit findings of fact if
supported by the record.?® Both implied
and explicit fact findings fall within the ambit
of Section 2254(d).%%* Even an ambiguous
record entitles state court fact findings to the
presumption of correctness.367

Petitioner has alleged no facts establishing
he was unaware of the consequences his ab-
sence from the voir dire portion of trial
would have on the ability of his trial counsel
to protect petitioner’s rights and to adequate-
ly represent petitioner’s interests.” As men-
tioned above, petitioner had already sat
through - several days of the individual voir
dire of more than a dozen members of the
venire at the time he sought to be excused.
Moreover, petitioner had an extensive crimi-
nal record, was no stranger to the criminal
justice system, and was familiar with the
nature of the voir dire proceedings then be-
fore the state trial court. Petitioner was well
aware his absence from the courtroom would
make it impossible for his counsel to consult
with -him during that portion of the voir dire.
Under the circumstances, especially in light

364. See 28 U.S.C. § 2254(d); Burden v. Zant, 498
U.S. at 436-37, 111 S.Ct. at 864; Sumner v.
Mata, 449 U.S. at 551, 101 S.Ct. at 771; Amos v.
Scott, 61 F.3d at 346; Gilley v. Collins 968 F.2d
at 469; Swith v. Collins, 964 F.2d at 485; Lince-
cum v.-Collins, 958 F.2d at 1278-79; Barnard v.
Collins, 958 F.2d at 636; King v. Collins;, 945
F.2d at 868; Carter v. Collins, 918 F.2d at 1202;
Loyd v. Smith, 899 F.2d at'1425. “A state court’s
determinations on the merits of a factual issue
are entitled to a presumption of correctness on
federal habeas review. A federal court may not
overturn such determinations unless it concludes
that they are not ‘fairly supported by the rec-
ord.”” Demosthenes v. Baal, 495 U.S. at 735,
110 S.Ct. at 2225. State court factual findings
are entitled to this presumption absent one of
eight statutory exceptions. Cantu v. Collins, 967
F.2d at 1015.

365.  See also Demosthenes v. Baal, 495 U.S. at
735, 110 S.Ct. at 2225; Wainwright v. Witt, 469
U.S. at 426, 105 S.Ct. at 853; Monroe v. Collins,
951 F.2d at 51; Loyd v. Smith, 899 F.2d at 1425.

366. See Marshall v. Lonberger, 459 U.S. at 433~
34, 103 S.Ct. at 850-51; Cantu v. Collins, 967
F.2d at 1015; McCoy v. Cabana, 794 F.2d at 182.
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of petitioner’s own representations to the
state court on April 4, 1989, this Court con-
cludes petitioner voluntarily, intentionally,
and knowingly waived his right to be present
during the voir dire phase of his trial on
April 5 and 6, 1989.

The burden is on the habeas petitioner to
establish by clear and convinecing evidence
the factual determinations of a state court
were erroneous.®® In this case, petitioner’s
own representations in open court support
the state trial court’s finding petitioner vol-
untarily, intentionally, and knowingly waived
his right to be present during the portion of
the voir dire in question. Thus, the state
trial court’s implicit factual findings are fully
supported by the record in this case, and this
Court may not reject those findings.36?

Insofar as petitioner complains the state -
trial court’s decision to permit petitioner to
voluntarily absent himself from trial prior to
the final selection of the jury violated appli-
cable state procedures, that argument does
not provide a basis for federal habeas corpus
relief. A state prisoner seeking federal court
review of his conviction pursuant to Title 28
U.8.C. Section 2254 must assert a violation of
a federal constitutional right3" Federal ha-
beas corpus relief will not issue fo correct

367. See Teague v. Scott, 60 F.3d at 1170; James
v. Whitley, 39 F.3d at 610.

368. Sumner v. Mata, 449 U.S. at 551, 101 S.Ct.
at 771.

369. See Burden v. Zant, 498 U.S. at 436-37, 111
S.Ct. at 864-65; Marshall v. Lonberger, 459 U.S.
at 432-36, 103 S.Ct. at 849-52 (holding federal
habeas court should not overturn state court
findings of fact if findings have “fair support” in
record); Monroe v. Collins, 951 F.2d at 51. “A
state court’s determinations on the merits of a
factual issue are entitled to a presumption of
correctness on federal habeas review. A federal
court may not overturn such determinations un-
less it concludes that they are not ‘fairly sup-
ported by the record.”” Demosthenes v. Baal,
495 U.S. at 735, 110 S.Ct. at 2225. State court
factual findings are entitled to this presumption
absent one of eight statutory exceptions. Carntu
v. Collins, 967 F.2d at 1015.

370. Lawrence v. Lensing, 42 F.3d at 258; Gray v.
Lynn, 6 F.3d at 268; Lowery v. Collins, 988 F.2d
at 1367.
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errors of state constitutional, :statutory, or
procedural law unless a federal issue is also
presented.®”! - Because this Court concludes
petitioner voluntarily; intentionally,. and
knowingly waived his right to be.present at a
portion of the voir dire phase of his trial,
petitioner’s complaints of alleged violations of
state constitutional and procedural rules do
not warrant federal habeas relief.

Furthermore, the Court concludes any er-
ror committed by the state trial court in
granting petitioner’s request to be. excused
from a portion of the voir dire phase of
petitioner’s trial was, under the circum-
stances, harmless beyond a reasonable doubt.
The state trial court recalled all eight mem-
bers of the Jjury venire who had been exam-
ined outside petltloners presence. The par-
ties then conducted a full and unfettered re-
examination of those same members of the
venire in petitioner’s’ presence. The trial
court granted petitioner’s motions to exeuse
for cause the same three persons whom it
had exeused in petitioner’s absence. Finally,
the prosecution exercised peremptory chal-
lenges against the five remaining members of
the venire who initially had been examined
outside petitioner’s presence. “ Under such
circumstances, the fact these eight members
of the jury venire had been examined initially
outside- petitioner’s presence did not have &

“substantial and injurious effect or influence
in determining the jury’s verdict.” 37

In addition, petitioner has alleged no facts
showing his absence during a portion of the
voir dire negatively impacted on his counsel’s
conduet.- of voir dire or had any adverse im-
pact on the manner in which his counsel
exercised peremptory challenges. For in-
stance, petitioner has not alleged any facts
showing his absence effectively prevented his

371. See Estelle v. McGuire, 502 U.S. at 67-68,
112 'S.Ct. at 480; Lewis v. Jeffers, 497 -U.S. at
=780, 110 S.Ct: at 3102; Pulley v. Harrls, 465 U S.
at 41, 104 S.Ct. at 874-75. R

372.. See Brecht v. Abrahamson, 507-U.S. at 637,
113 S.Ct. at 1721; Woods v. Johnson, 75 F.3d at
1026 (holding to satisfy harmless error standard
announced in Brecht, defendant must show more
than mere reasonable possibility error contrlbut-

. ed to verdict). .

counsel ‘from - successfully ::challénging  any
member of the venire: for -cause:or had any
adverse impact -on defense counsel’s ability
to intelligently . exercise  the defense’s per-
emptory challenges.: Because none of the
eight members of the venire ever sat on peti-
tioner’s jury or were ever subject to a per-
emptory challenge ‘made by the defense and
because the trial court granted each of peti-
tioner’s -challenges for cause to the eight
members of the venire against whom -peti-
tioner brought such challenges, there is no
reasonable possibility petitioner’s ~absence
from a portion of the voir dire portion of his
trial had a substantial and injurious effect or
influence on the outecome of his trial. - Under
such circumstances, the state trial court’s
action in granting petitioner’s request to vol-
untarily absent himself from a portion of the
voir:dire but. then recalling the -eight venire-
persons who had been examined in petition-
er’s absence: for re-examination in petition-
er’s presence did not have a “substantial and
injurious effect or influence in determmmg
the jury’s verdict.” :

“For the foregoing reasons, petitioner’s
nineteenth and twentieth grounds for federal
habeas rehef do not Warrant same.

M. Pétitioner’s Competence to Stand Trial

In his twenty-first and final ground for
federal habeas relief, petitioner argues‘ (¢))
the state tiial court erred in failing to sua
sponte order a hearing on petitioner’s mental
competence prior to.trial and (2) he was
legally incompetent to stand -trial.3® The
Fifth Circuit has recently addressed the com-
petency issue in Washington v. Johnson.5™

- [68] A criminal defendant. ‘may not. be
tried ‘unless he is competent.? A ‘criminal

373. -See Petitioner’s Second Amended Petition for
Post—Conviction. Writ of Habeas Corpus, filed
June 25, 1996, docket entry ho 25‘at pp- 66-69.

374 90-F. 3d 945 949-52 (Sth er 1996).

375. Cooperv Oklahoma —US. — —, 116
S.Ct. 1373, 1377, 134 L.Ed.2d 498 (1996) Godi-
. nez v. Moran, 509 U.S. 389, 396, 113 S.Ct. 2680,
2685, 125 L.Ed.2d 321 (1993); Drope v. Mis-
souri, 420 U.S. 162, 171, 95 S.Ct. 896, 903-04,
43 L.Ed.2d 103 (1975) (“a person whose mental
.condition is such that he lacks the capacity to
.understand the nature and object of the proceed-
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defendant is competent to.stand trial if (1) he
has sufficient ability at the time of trial to
consult with  his attorney with a reasonable
degree of rational understanding and (2) he
has a rational as well as factual understand-
ing of the proceedings against him.3%

1. State Trial Court’s Failure to Hold
.Competency Hearing

[69,70] A criminal defendant has a pro-
cedural due process right toa competency
hearing whenever the facts before the trial
court raise or should raise a bona fide doubt
concerning competence.?”” If the trial judge
received information which, objectively con-
sidered, should reasonably have raised a
doubt about the defendant’s competence and
alerted the trial judge to the possibility the
defendant could neither understand the pro-
ceedings, nor rationally aid his attorney in
his defense, the trial judge was obligated to
make further inquiry into the defendant’s
competence to stand trial.3® In determining
whether a competency hearing is required,
the trial judge must give consideration to (1)
the existence of a history of irrational behav-
ior, (2) the defendant’s bearing and demean-
or at the time of trial, and (3) prior medical
opinions.?™® However, a competency deter-
mination is only necessary when the trial
court has reason to doubt the defendant’s
competence.?® A habeas petitioner assert-

ings against him, to consult with counsel, and to
assist in preparing his defense may not be sub-
jected to a trial.”’); Pate v. Robinson, 383 U.S.
375, 378, 86 S.Ct. 836, 838, 15 L.Ed.2d 815
(1966); Washington v. Johnson, .90 F.3d 945,
949-50 (5th Cir.1996); Wheat v. Thigpen, 793
F.2d 621, 629 (5th Cir.1986), cert. denied, 480
U.S. 930, 107 S.Ct. 1566, 94 L.Ed.2d 759 (1987).

376. See Godinez v." Moran, 509 U.S. at 396, 113
S.Ct. at 2685; Drope v. Missouri, 420 U.S. at 172,
95 S.Ct. at 904; Dusky v. United States, 362 U.S.
402, 402, 80 S.Ct. 788, 788, 4 L.Ed.2d 824
(1960); Washington v. Johnson, 90 F.3d 945,
949-50 (5th Cir.1996); DeVille v. Whitley, 21
F.3d 654, 656 (5th Cir.), cert. denied, — U.S.

, 115 S.Ct. 436, 130 L.Ed.2d 348 (1994);

United States v. Sparks, 2 F.3d 574, 584 (5th

Cir.1993), cert. denied sub nom. Tucker v. United

States, US. —— 114 S.Ct. 1548, 128

L.Ed.2d 198 (1994); McCoy v. Lynaugh, 874 F.2d

954, 960 (5th Cir.1989).

371. See Drope v. Missouri, 420 U.S. at 172, 93
S.Ct. at 904; Pate v. Robinson, 383 U.S. at 384
86, 86 S.Ct. at 841-43; Wheat v. Thigpen, 793
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ing a claim the trial court erred in failing to
hold a competency hearing bears the burden
of making a clear and c¢onvineing showing of
the existence of a real, substantial, and legiti-
mate doubt as to his mental capacity.38!

[71] The first part of petitioner’s final
ground for relief fails because petitioner has
wholly failed to allege any facts showing the
state trial court was ever made aware, either
prior to or during petitioner’s capital murder
trial, of any facts or evidence raising “a real,
substantial, and legitimate doubt as to the
petitioner’s mental capacity.” In support of
this argument, petitioner argues rather cryp-
tically that petitioner’s state trial court “was
aware of many of these facts and cireum-
stances raising a doubf:”}'as to petitioner’s
competence.3® Petitioner then identifies the
following information as supporting the need
for a competency hearing: (1) the fact peti-
tioner suffered a head injury as a child and
subsequently had a metal plate implanted in
his skull, (2). petitioner suffered from epilep-
sy-and a seizure disorder, (3) petitioner was
then taking medications for that illness, (4)
as a child, petitioner was sent to the Austin
State School for- unspecified “mental illness
problems,” and (5)..a transeript existed from
the April 29, 1981 Nolan County hearing in
which petitioner’s defense counsel raised a

F.2d at 629; Enriquez v. Procunier, 752 F.2d 111,
113 (5th Cir.1984); cert. denied, 471 U.S. 1126,
105 S.Ct. 2658, 86 L.Ed.2d 274 (1985).

378, See Wheat v. Tl higpen, 793 F.2d at 629; Lokos
v. Capps, 625 F.2d 1258, 1261 (5th Cir.1980).

379. See Enriquez v. Procunier, 752 F.2d at 113;
Reese v. Wainwright, 600 F.2d 1085, 1091 (5th
Cir.), cert. denied, 444 U.S. 983, 100 S.Ct. 487, 62
L.Ed.2d 410 (1979).

380. See Godinez v. Moran, 509 U.S. at 401 n. 13,
113 S.Ct. at 2688 n. 13; DeVille v. Whitley, 21
F.3d at 657. i

381. See Washington v. Johnson, 90 F.3d 945, 950
(5th ' Cir.1996); Wheat v. Thigpen, 793 F.2d at
629; Bruce v. Estelle, 483 F.2d 1031, 1043 (5th
Cir.1973). . .

382, See Petitioner’s Second Amended Petition for
Post—Conviction Writ of Habeas Corpus, filed
June 25, 1996, docket entry no. 25, at p. 68.
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question as to petitioner’s competence to
stand trial 3%

This Court finds petitioner’s arg;*u‘rhents
unpersuasive. Nothing in any of these argu-
ments establishes that any evidence or factu-
al information was ever presented to:the-trial
judge who presided- over petitioner’s capital
murder trial showing either that (1) petition-
er had a history of irrational, as opposed to
merely criminal behavior, (2) there was any-
thing about petitioner’s bearing or demeanor
at the time of trial which would have raised
“a real, substantial, and legitimate doubt” as
to his mental capacity, or (3) any prior medi-
cal or psychological evaluation of petitioner
had ever found him to be incompetent.  On
the contrary, petitioner’s trial’ counsel’ had
petitioner evaluated by Dr. Costéllo well"in
advance of trial but never filed any motions
or'made any statements on the record that
would have raised a legitimate doubt as*to
petitioner’s competence to stand trial.’ Peti-
tioner identifies nothing which he either did
or said in the ‘presence of the ‘trial judge
which would have raised a doubt as to his
competence. ‘Moreover, there is not even a
single instance in the record from petitioner’s
trial indicating petitioner ever behaved in an
irrational manner in the presence of the trial
judge.® Petitioner alleges no facts showing
the trial judge was ever -made aware of any
history of irrational, as opposed to:criminal,
behavior by petitioner.?® - Petitioner -also
identifies no medical evaluations performed
at or prior to the time of trial 1nd1cat1ng he
was incompetent. :

Contrary to the lmphcatlons underlymg
this aspect of the petltloner s final ground for

383. Id

384. In fact, the .affidavit. of former state district
_judge Phil Chavarria, Jr., filed in connection with
‘petitionér’s state habeas corpus proceeding, cate-
gorically refutes .any contention the state. trial
judge was ever placed on notice, of any informa-
tion raising a quesuon as. to the petitioner’s com-
petence fo stand trial.. See Statement of Facts
from petltloner s state b habeas corpus proceedmg,
_at pp. 226—-27 '

385 Petmoner has not alleged any facts showing
the state trial judge who presided .over the peti-
tioner’s capltal murder trial was ever (1) made
aware of the fact that on April 29, 1981, petition-
er’s state court defense counsel raised a question

federal habeas:relief, regardless of .whether
viewed individually or collectively, petition-
er’s history of head injury and epilepsy, the
fact petitioner was' then taking medications
for his epilepsy, the fact petitioner had been
examined or treated for unspecified “mental
illness problems” almost twenty years before
at the Austin State School, and the fact that
eight years . previously a -trial -attorney ‘had
raised a-question as to.petitioner’s compe-
tence to stand trial simply:did not raise “a
real, -substantial, and legitimate doubt as to
petitioner’s. mental  capacity” sufficient - to
warrant a competency. hearing. For these
reasons, this .portion -of petitioner’s final
ground for federal habeas relief does not
warrant same.

- 2:;: Petitioner’s Competence to Stand Trial
[72,73] As explained “above, a criminal
defendant is competent to stand trial if (1) he
has sufficient ability at the time of trial to
consult with his attorney with a reasonable
degree of rational understanding and (2) he
has a rational as well as factual understand-
ing of the proceedings against him.3 When
federal habeas corpus relief is sought on the
ground the defendant was incompetent to
stand trial, ‘the petitioner’s initial burden is
substantial; federal habeas courts will only

consider ‘claims of ‘mental -incompetence: to

stand trial when the facts are sufficient ‘to
positively, unequivocally, andclearly gener-
ate a real,stibstantial; and legitimate doubt
as to the mental capacity of the petltloner 387

~ The problems Wlth pe’utloners claim he
Was, incompetent. to stand trial are legion,

as to the petitioner’s conipetence to stand trial or

. (2); furnished :with- a.copy of the transcript from
the April 29, 1981 hearing in state district court
in Nolan County.

386;  See Godinez v. Moran, 509 U.S. at 396, 113
SCt. at 2685 Drope v. Missouri, 420
_;.95 $.Ct. at 904; Duskyy United.States
at 402, 80 S.Ct. at 788; Washington v Johnson
90 F.3d 945, 949-50 (Sth Cir.1996); DeVille v.
. Whitley, 21 F:3d-at 656; United Statés v: Sparks,
2 F.3d at 584; McCoy V. Lynaugh 874 F.2d at
- 960. :

387. See Washmgton v. Johnson, 90'F.3d 945, 950
(5th Cir.1996); Ennquez v, Procumer, 752 F. Zd
at 114; Bruce v. Estelle, 483 F.2d at 1043.
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First, the only facts which petitioner alleges
in support of this claim are the same -ores
discussed above regarding his history of
childhood head injury, history of epilepsy,
stay at the Austin State School almost twen-
ty years before his capital murder trial, and
the April 29, 1981 hearing in Nolan County.
However, petitioner alleges no facts estab-
lishing either that (1) he lacked sufficient
ability at the time of his trial to consult with
his attorney with a reasonable degree of
rational understanding or (2) he lacked a
rational as well as factual understanding of
the proceedings against him.

Second, petitioner’s trial counsel testified
at the evidentiary hearing held November 21,
1994, in petitioner’s state habeas corpus pro-
ceeding that (1) he discussed the case numer-
ous times with petitioner prior to trial, (2) he
had petitioner evaluated by an independent
psychiatrist and reviewed Dr. Costello’s re-
port of that evaluation, (3) he had no doubt
about petitioner’s competence to.stand trial,
and (4) he never felt there was any basis for
a motion challenging petitioner’s competence
to stand trial.®®® Petitioner offered no evi-
dence at that same hearing to refute this
testimony and has alleged no facts before
this Court which contradict the observations
of petitioner’s trial counsel.

Furthermore, as a part of petitioner’s state
habeas corpus proceeding, the State obtained
an affidavit from the then-retired state trial
judge who presided over petitioner’s capital
murder trial in which the former judge stat-
ed (1) petitioner was well-behaved in court,
(2) he never had the slightest suspicion peti-
tioner lacked a rational and factual under-
standing of the proceeding against him, and
(3) nothing was ever brought to his-attention
indicating petitioner lacked the ability to con-
sult with his lawyer.?® Petitioner has not

388. See Statement of Facts from the hearing held
November 21, 1994, in petitioner’s state habeas
corpus proceeding, Testimony of Steven C. Hil-
big, at pp. 33-41.

389.  See Affidavit of Phil Chavarria, Jr., included
among- the state court papers from petitioner’s
state habeas corpus proceeding, at pp. 226-27.

390. See Statement of facts from petitioner’s state
court  trial, Volume 26 of 27, Testimony of
Dwight Dwayne' Adanandus, at pp. 7527A-7610.
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alleged any facts controverting the trial
judge’s observations. In addition, nothing in
either Dr. Costello’s 1988 report or in the
more recent report prepared by Dr. Robert
Geffner and his associate Ron Roberts indi-
cates that, at the time of his trial, petitioner
lacked either sufficient ability to consult with
his attorney with a reasonable degree of
rational understanding or a rational, as well
as factual, understanding of the proceedings
against him.

Finally, petitioner’s own testimony given at
the punishment phase of his trial amply dem-
onstrates (1) petitioner was fully aware of the
nature of the charge against him, (2) petition-
er understood the factual basis for the
charge against him, (3) petitioner understood
the defense’s strategy of asserting petition-
er’s fatal shooting of Vernon Hanan had not
been intentional or deliberate, (4) petitioner
understood the evidence that had been intro-
duced at both the guilt-innocence and punish-
ment phases of trial, as well as other evi-
dence which his trial counsel had succeeded
in excluding from the guilt-innocence phase
of trial, (5) petitioner understood the nature
and facts giving rise to each of the offenses
for which he previously had been convicted
as well as the facts surrounding each of the
instances of unadjudicated criminal conduct
which had been introduced at the punishment
phase of trial, and (6) petitioner was fully
capable of discussing all of the foregoing
matters and responding intelligently to ques-
tions concerning same.3%

Under these ‘circumstances, this Court con-
cludes petitioner has failed to carry his bur-
den to positively, unequivocally, and clearly
generate a real, substantial, and legitimate
doubt as to the mental capacity of petitioner
at the time of trial. For the foregoing rea-

" The fact petitioner denied he had robbed the
bank in Hurst, despite the testimony of two eye-
witnesses and the introduction of a photograph
taken by a bank security camera, and denied he
had burglarized the McGroan residence in Amar-
illo in August, 1980, despite considerable circum-
stantial evidence of a burglary and the fact peti-
tioner was arrested while driving a truck stolen
from the McGroan residence, does not provide

- evidence establishing petitioner was mentally in-
competent to stand trial.
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sons, petitioner’s final ground for federal ha-
beas corpus relief does not warrant same.

N. Petitioner’s Request for an Emdentwry
Hearing

[74] In a motion filed July 26, 1995391
petitioner requested this Court conduct an
evidentiary hearing in this cause. A federal
habeas corpus petitioner bears the burden of
demonstrating the need for an evidentiary
hearing on his claims for relief3*? A federal
habeas petitioner is entitled to an evidentiary
hearing only where the petitioner has alleged
facts which, if proved, would entitle the peti-
tioner to relief and the petitioner did not
receive a full and fair hearing in a state
court.?® No hearing is necessary where the
record is complete and the evidence in the
record is sufficient to provide full review of
the petitioner’s claims3* An evidentiary
hearing is not required if the record is com-
plete or the petitioner raises only legal
claims that can be resolved without the pre-
sentation of additional evidence.? . Likewise,
a federal habeas corpus petitioner is not enti-
tled to a federal evidentiary hearing on the
basis. of frivolous or incredible allegations.?¥
A federal habeas court need not grant an
evidentiary hearing on a claim of ineffective
assistance .of counsel when a petitioner- fails
to allege facts which, if proved Would entltle

391. See docket entry no. 11. )

392. See Uiited States v. Tubwell, 37 F.3d 175,
179 (5th Cir.1994). “‘To receive a federal eviden-

. tiary hearing, the burden is on the habeas corpus
petitioner to allege facts which, if proved, would
entitle him to relief.” Id. (quoting Ellis v. Ly-
naugh, 873 F.2d 830, 840 (5th Cir.),.cert. denied,
493 U.S. 970, 110.S.Ct. 419, 107 L.Ed.2d 384
(1989);  Jernigan v. Collins, 980 F.2d 292, 296
(5th .Cir.1992), cert. denied, 508 U.S. 978, 113
S.Ct. 2977, 125 L.Ed.2d 675 (1993)) '

393. See Kopycinski v. Scott, 64 F.3d 223,.225n. 2
(5th Cir.1995); Wilcher v. Hargett, 978 F.2d 872,
877 (5th Cir.1992), cert. denied, 510 U.S. 829,
114 S.Ct. 96, 126 L.Ed.2d 63 (1993); Wiley v.
Puckett, 969 F.2d 86, 89 (Sth Cir.1992); Lince-
cum'v. Collins, 958 F.2d 1271, 1278 (5th Cir.),
cert. denied, 506 U.S. 957, 113 'S.Ct. 417, 121
L.Ed.2d 340 (1992) (“A federal evidentiary hear-
ing on a constitutional claim must be held only
where the state court has not provided a hearing,
where the petitioner alleges facts which, if
proved, would entitle him to relief, and where
the record reveals a genuine factual dispute.”).

the petitioner to relief or when the state
court record supports that court’s disposition
of the claim.3%7

A federal habeas petitioner asserting a
claim he was not competent to stand trial is
not entitled to an evidentiary hearing unless
he alleges facts sufficient to positively, un-
equivocally, and clearly generate a real, sub-
stantial, and legitimate doubt as to the men-
tal capacity of the petitioner.®® As explained
above, petitioner has not met this standard.
The uncontroverted testimony of petitioner’s
trial counsel during petitioner’s state habeas
proceeding, the affidavit of the trial judge,
and petitioner’s own trial testimony- affirma-
tively refute any and all contentions petition-
er was mentally incompetent to stand trial.
For the many reasons discussed at great
length above, petitioner’s remaining grounds
for federal habeas relief are without merit.
For the foregomg reasons, petitioner’s re-
quest for an evidentiary hearing in this Court
will is DENIED

Iv. Conclusion

None of petitioner’s grounds for federal
habeas relief are sustainable, and petitioner
has failed to allege sufficient facts to require
an evidentiary hearing in this cause.

Accordmgly, it is hereby ORDERED that:

394 " See Wzlcherv Hargett 978 F 2d at 877; Skil-
‘lern v. Estelle, 720 F.2d 839, 850-51 (Sth Cir.
1983), cert. denied, subnom. Skillern v. Procunier,

¢ 469 U.S.::873, 105-S.Ct. 224, 83 L.Ed.2d" 153
(1984).

395. Lawrence v. Lensing, 42 F.3d 255, 259 (5th
Cir.1994); .Um’ted States v. Tubwell, 37 F.3d at
179; Ellis v. Lynaugh, 873 F.2d at 840.

396. See Young v. Herring, 938 F.2d 543, 561 (5th
Cir.1991), cert. denied, 503 U.S. 940 112 S.Ct.
1485, 117 L.Ed.2d 627 (1992).

397. Mangum v. Hargett, 67 F.3d 80, 83-84 (S5th
Cir.1995), cert. denied, — U.S. —, 116 S.Ct.
957, 133 L.Ed.2d 880 (1996); Amwos v. Scott, 61
F.3d 333, 348 (5th Cir.), cert. denied, — U.S.
——, 116 S.Ct. 557,133 L.Ed.2d 458 (1995).

398. ' See Washington v. Johnson, 90 F.3d 945, 950
(5th Cir.1996); McCoy v. Cabana, 794 F.2d 177,
180 n. 1 (Sth Cir.1986); Emnriquez v. Procunier,

£ 752 F.2d at 114; Bruce v. Estelle, 483 F.2d at
1043.
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1. All relief requested in Petitioner’s Sec-
ond Amended Petition for Post—Conviction
Writ of Habeas Corpus, filed June 25,
1996,%? is DENIED.

2. Petitioner’s motion for evidentiary
hearing, filed July 26, 1995, is DENIED.

3. This Court’s Order staying the execu-
tion of petitioner’s sentence, issued on May 4,
1995, is RESCINDED, and the stay of
execution contained therein is VACATED.

4. The Clerk shall immediately prepare
and enter a Judgment in conformity with this
Memorandum Opinion and Order.

ORDER DENYING MOTION TO ALTER
OR AMEND JUDGMENT

Before the Court is petitioner’s motion to
alter or amend judgment, filed September
11, 1996.1 Petitioner argues (1) this Court
applied the wrong legal standard in'its evalu-
ation of petitioner’s claim that he was enti-
tled to an instruction on the lesser-included
offense of felony murder at the guilt-inno-
cence phase of his capital murder trial, (2)
this Court erred in denying petitioner an
evidentiary hearing on petitioner’s claims of
ineffective assistance by petitioner’s trial
counsel and forced medication, and (3) this
Court erred in refusing to address the applh-
cability of the Antiterrorism and Effective
Death Penalty Act of 1996 2 [“AEDPA”] to
petitioner’s claims in this cause. Having re-
viewed petitioner’s motion to alter or amend
judgment, this Court finds nothing therein
which warrants reconsideration or amend-
ment of the analysis contained in this Court’s

399. See docket entry no. 25.
400. See docket entry no. 11.
401. See docket entry no. 6.

1. See docket entry no. 33.

2. See Pub.L. No. 104-132, 110 Stat. 1214.

3. See docket entry no. 31.

4. See East v. Scott, 55 F.3d 996, 1005 (5th Cir.
1995); Mann v. Scott, 41 F.3d 968, 976 (5th
Cir.1994), cert. denied, — U.S. ——, 115 S.Ct.
1977, 131 L.Ed.2d 865 (1995); Allridge v. Scott,

41 F.3d 213, 218-19 (5th Cir.1994), cerr. de-
nied, — U.S. ——, 115 S.Ct. 1959, 131 L.Ed.2d
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Memorandum Opinion and Order issued Au-
gust 27, 19963 Therefore, petitioner’s mo-
tion to alter or amend the judgment in this
cause will be denied.

Lesser-Included Offense Instmctzon——Felo-
ny Murder

Petitioner’s argument regarding his right
to have a jury instruction on the lesser-
included offense of felony murder was dis-
cussed in detail in Section IT1.C.1. of this
Court’s Memorandum Opinion and Order is-
sued August 27, 1996. Petitioner was enti-
tled to a jury instruction on the lesser-includ-
ed offense of felony murder at the guilt-
innocence phase of his capital murder trial
only if the evidence then before the jury
would permit a jury rationally to find him
guilty of the lesser offense and to acquit him
of the greater? Therefore, to require an
instruction on felony murder under Texas
law as a matter of constitutional principle,
the evidence at petitioner’s trial had to per-
mit a rational jury to conclude that petitioner
had intended merely to commit the underly-
ing offense of robbery but, during the com-
mission of or attempt to commit that rob-
bery, petitioner actually caused the death of

the decedent by committing an act clearly

dangerous to human life without actually in-
tending to kill the decedent.> However, as
explained in this Court’s Memorandum Opin-
ion and Order, petitioner offered no direct
testimony or other evidence at the guilt-
innocence phase of his capital murder trial
from which a rational jury could have in-
ferred that petitioner had not intended to kill
the decedent when petitioner aimed a fully
loaded semiautomatic pistol at the decedent’s

851 (1995); Kinnamon v. Scott, 33 F.3d 462,
464-65 (5th Cir.), cert. denied, —U.S. , 115
S.Ct. 660, 130 L.Ed.2d 595 (1994); Andrews v.
Collins, 21 F.3d 612, 629 (5th Cir.1994), cert.
denied, — U.S. ——, 115 S.Ct. 908, 130 L.Ed.2d
790 (1995); Cantu v. Collins, 967 F.2d 1006,
1013 (S5th Cir.1992), cert. denied, 509 U.S. 926,
113 S.Ct. 3045, 125 L.Ed.2d 730 (1993); Lince-
cum v. Collins, 958 F.2d 1271, 1275 (5th Cir.),
cert. denied, 506 U.S. 957, 113 S.Ct. 417, 121
L.Ed.2d 340 (1992); Montoya v. Collins, 955
F.2d 279, 285-86 (5th Cir.), cert. denied, 506 U.S.
1036, 113 S.Ct. 820, 121 L.Ed.2d 692 (1992);
Cordova v. Lynaugh, 838 F.2d 764, 767 (5th Cir.),
cert. denied 486 U.S. 1061, 108 S.Ct. 2832, 100
L.Ed.2d 932 (1988).

5. See East v. Scott, 55 F.3d at 1005; Mann v.
Scott, 41 F.3d at 976.
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heart and pulled the trigger. Petitioner did
not testify at the guilt-innocence phase of his
trial, and there was no. evidence introduced
at the guilt-innocence phase of trial establish-
ing that either (1) the fatal shooting had been
accidental, (2) the fatal shooting had been the
product of anything other than petitioner’s
own intentional conduct, or (3) the petitioner
did not intend to kill the decedent when the
petitioner aimed a fully loaded pistol at the
decedent and fired at point blank range. '

Contrary to the implications contained in
petitioner’s latest motion, neither the faet
that petitioner shot only the decedent on the
date in question nor the fact that petitioner
failed to announce verbally before, during or
after the fatal shooting that he intended to
kill the decedent entitled petitioner to a jury
instruction on the lesser-included offense of
felony murder. Likewise, petitioner’s testi-
mony at the punishment phase of his trial
regarding his mental state at the time of the
shooting is wholly irrelevant to the issue of
whether petitioner was entitled to a-lesser-
included offense instruction at the earlier,
guilt-innocence phase of his capital murder
trial. Adoption of petitioner’s arguments
would necessitate the giving of a jury in-
struction on the lesser-included offense of
felony murder in every Texas capital murder
trial; this, the Constitution does not requlre

FEvidentiary Hearing

A federal habeas corpus petitioner is enti-
tled to an evidentiary hearing only where the

6. See Harris v. Johnson, 81 F.3d 535, 540 (5th
Cir.), cert. denied, — U.S. —, 116 S.Ct. 1863,
134 L.Ed.2d 961 (1996); Perillo v. Johnson, 79
F.3d 441, 444 (5th Cir.1996); Johnson v. Scott,
68 F.3d 106, 112 (5th Cir.1995), cert. denied, —
US. —, 116 S.Ct. 1358, 134 L.Ed.2d’ 525
(1996); Kopycinskiv. Scott, 64 F.3d 223,225 n. 2
(5th Cir.1995); Amos v. Scott, 61 F.3d 333, 346
(5th Cir.), cert. denied, — U.S. ——, 116 S.Ct.
557, 133 L.Ed.2d 458 (1995); Ward v. Whitley,

- 21 F.3d 1355, 1367 (5th Cir.1994), cert. de-
nied, — US. —; 115 S.Ct.-1257, 131 L.Ed.2d

- 137 (1995);: Wzlcherv ‘Hargett, 978 F.2d 872,877
(5th Cir.1992), cért: denied;, 510 “U:S. :829; 114
S.Ct:96, 126 LiEd:2d 63'(1993); Wiley v: Puckett,

1 "969 F.2d '86; 89 (5th €Cir:1992); see also' Lince-
cum v. Collins, 958 Fi2d 1271, 1278 (Sth-Cir.),
cert: denied, 506 U.S.-957, 113 S.Ct. 417, 121
L.Ed.2d 340 (1992).
ing on a constitutional claim must be held only
‘where the state court has not provided a hearing,
where the petitioner -alleges facts which, if
proved, would entitle him to relief, and where

“A federal evidentiary hear-

petitioner-has alleged facts ‘which, if proved,
would entitle the petitioner to relief, there is
a genuine dispute as to the critical facts, and
the petitioner did not receive a full and fair
hearing ‘in a state court.! No hearing is
necessary where the record is complete and
the evidence ih the record is sufficient to
provide full review of the petitioner’s claims.”
An evidentiary hearing is not required if the
record is complete or the petitioner raises
only legal claims that can be resolved without
the presentation of additional evidence® A
federal habeas court need not grant an evi-
dentiary’ hearing on a claim of ineffective
assistance of counsel when a petitioner fails
to allege facts which, if proved, would entitle
the petitioner to relief or when the staté
court record supports that court’s dxspos1t10n
of the claJm A

Petmoner argues thlS Court should have
held an -evidentiary hearing to permit: peti-
tioner to. develop and introduce evidence
which, according to petitioner, - established
that (1) petitioner’s -trial counsel: failed to
interview petitioner’s family members for the
purpose of eliciting mitigating evidence re-
garding petitioner’s childhood head injuries
and psychological ‘problems, (2) months after
petitioner’s trial, while a candidate for the
office. of Bexar County:Criminal District At-
torney, petitioner’s trial counsel received a
campaign contribution in the amount of one
hundred dollars from a member of the dece-

‘_ the record reveals a’ genume factual dlspute

meecum, 958 F. 2d at 1278.

7 See West V. Johnson 92 F.3d 1385 1399—1400
. (5th Cir.1996); -Wilcher v. Hargett,. 978: F.2d at
-877; Skillern v.-Estelle, 720. F.2d 839, 850-51
(5th Cir.1983), cert. denied, sub nom. Skillern v.
Procunier, 469 U.S. 873, 105 S.Ct. 224, 83
L.Ed.2d 153 (1984). o : :

8. See Lawrence v. Lensing, 42 F.3d 255,259 (5th
Cir.1994); Ellis v. Lynaugh, 873°F.2d 830, 840
(5th Cir.), cert. denied, 493. U.S. 970,. 110 S. Ct
419 107 L Ed. 2d 384 (1989)

9. See West V. Johnsan, 92 F.}3d at. 1399-1400 (5th
Cir.1996); .Mangum v. Hargett, 67 F.3d 80, 83-84
(5th Cir.1995), cert.denied, — U.S. ——, 116
S.Ct. 957, 133, L.Ed.2d 880 (1996); Amos. v.

Scott, 61 F.3d 333 348 (5th Cir.), cert. de-

nied, —- U.S. ——, 116 S:.Ct. 557, 133-L.:Ed.2d
458 (1995).
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dent’s family, and (8) petitioner was medicat-
ed during his trial court proceedings. Peti-
tioner also argues he was not afforded a full
and fair hearing on. those same claims as a
part of his state habeas corpus proceeding.10
For a number of reasons, petitioner’s argu-
ments on these matters are insufficient to
warrant an evidentiary hearing under the
standard set forth above.

1. No Reliance Upon State Court Fact
Findings ‘

First, this Court did not rely upon any
express or implied fact findings made by
petitioner’s state habeas corpus court in the
course of rejecting petitioner’s ineffective as-
sistance . and. mental ‘incompetence claims.
As explained below, petitioner has alleged no
specific facts showing he was mentally incom-
petent to stand trial or that his trial counsel
rendered ineffective assistance by failing to
adequately . investigate petitioner’s - mental
health. Thus, any defects in petitioner’s
state ‘habeas corpus proceedings are irrele-
vant to the merits of those aspects of peti-
tioner’s claims for federal habeas relief be-
fore this Court.

2. Investigation into Petitioner’s Mental
Health: :

Second, as explained- in this Court’s

Memorandum Opinion and Order, the fail-

10. More specifically, petitioner argues that the
" state trial court repeatedly denied petitioner’s
motions requesting appointment of a mental
health expert who could assist the petitioner’s
counsel in evaluating petitioner’s mental health
records and in cross-examining petitioner’s trial
counsel' regarding trial counsel’s tactical and
strategic- decisions not to present any evidence
regarding petitioner’s psychomotor and psycho-
logical problems at trial. :

11. See West v. Johnson, 92 F.3d at 1399-1400
(5th Cir.1996); Woods v. Johnson, 75 F.3d 1017,
1034-35 (5th Cir.1996); Andrews v. Collins, 21
F.3d at 623-25.

12. See West v. Johnson, 92 F.3d at 1399-1400
(5th Cir.1996); Andrews v. Collins, 21 F.3d at
623, (holding that because trial counsel had no
reason to believe that pursuing further investiga-
tion into the defendant’s mental health or back-
ground would be useful; counsel’s failure to pur-
sue those investigations was reasonable).

13. See Boyle v. Johnson, 93 F.3d 180, 187-88
(5th Cir.1996).
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ure of petitioner’s trial counsel to investi-
gate, develop, and present evidence relat-
ing to petitioner’s childhood head injuries
and psychological problems was not, per
se, ineffective assistance.! The decision
by petitioner’s trial counsel not to further
investigate = petitioner’s mental condition
and background was a wholly reasonable
one and was made after counsel had per-
sonally reviewed petitioner’s medical rec-
ords from the Austin State School and af-
ter petitioner had been evaluated by a
psychiatrist at counsel’s request. = Under
such circumstances, petitioner’s trial coun-
sel was not ineffective for failing to inves-
tigate further petitioner’s psychiatric or
psychological condition and background.
Petitioner’s trial counsel made an informed
strategic decision not to conduct further
investigation into petitioner’s mental health
after counsel conducted a reasonable inves-
tigation into that subject. Informed strate-
gic decisions by trial counsel are given a
heavy measure of deference in federal ha-
beas.- review® An attorney’s strategic
choices, usually based on information sup-
plied by the defendant and from a thor-
ough investigation of relevant facts and
law are virtually unchallengeable* Coun-
sel is required neither to advance every
nonfrivolous argument nor to investigate

14. See West v. Johnson, 92 F.3d 1385, 1408-09
(5th Cir.1996) (holding that a trial counsel’s fail-
ure to conduct further investigation into the de-
fendant’s head injury and psychological prob-
lems was reasonable where interviews with the
defendant and the defendant’s family failed to
produce any helpful information); Boyle v. John-
son, 93 F.3d 180, 187-88 & n. 14 (5th Cir.1996)
(holding that an attorney’s decision not to pursue

-a mental health defense or to present mitigating

evidence concerning the defendant’s possible
mental illness was reasonable where counsel was
concerned that such testimony would not be
viewed as mitigating by the jury and that the
prosecution might respond to such testimony by
putting on its own psychiatric testimony regard-
ing the defendant’s violent tendencies); Bryant v.
Scott, 28 F.3d 1411, 1415 (5th Cir.1994) (citing
Strickland v. Washington, 466 U.S. at 691, 104
S.Ct. at 2066; Andrews v. Collins, 21 F.3d 612,
623 (5th Cir.1994)) (holding that counsel acted
reasonably in failing to further pursue defen-
dant’s mental capacity or background where
counsel had no reason to believe that further
investigation would be useful).
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every conceivable -matter inquiry -into
which could be classified as nonfrivolous.’®
“The defense of a criminal case is not an
undertaking -in which everything not pro-
hibited is required. Nor does it contem-
plate the employment of wholly unlimited
time and resources.”'®. The strategic deci-
sion by petitioner’s trial counsel not to in-
terview petitioner’s family members or to
conduet other, additional investigation into
petitioner’s mental health. and background
did not fall outside an objective standard
of reasonableness as defined by prevaﬂmg
professional norms.!?

3. Conﬂzct of Interest Campazgn C(mtm—
~ bution

-~ [75] 'Third, petltloner has wholly failed to
allege any specific facts establishing an actu-
al- conflict of interest arose because more
than a year after. petitioner’s trial, petition-
er’s trial counsel allegedly accepted campaign
contributions from a member of the .dece-
dent’s family, More specifically, petitioner
alleges in his motion to alter or amend' judg-
ment that campaign contributions were made
to trial counsel by the family of the deceased
complainant. In reviewing the exhibits at-
tached to petitioner’s second amended habe-

15. See Sones v. Hargett, 61 F.3d 410, 415 n. 5
(5th Cir.1995) (“‘Counsel cannot be deficient for
failing to press a frivolous point.””); United States
v. Gibson, 55 F.3d 173, 179 (5th Cir:1995)
(“Counsel is not‘required by the Sixth Amend-

. ment to file meritless motions.”); Koch v. Puck-
ett, 907 F.2d 524, 527 (5th Cir.1990) (“[Clounsel
is not required to make futile motions or objec-
tions.”); Schwander v. Blackburn, 750 F.2d 494,
500 (5th Cir.1985) (holding that defense counsel
is not required to investigate everyone whose
name is mentioned by defendant); Murray v.
Maggio, 736 F.2d 279, 283 (5th Cir.1984)
(““Counse] is not required to engage in the filing
of futile motions.”).

16 Smith v. Colllné; 977 F.2d 951, 960 (5th Cir.
1992), cert. denied, 510 U.S. 829, 114 S.Ct. 97,
126 1L.Ed.2d 64.(1993).

17. See West v. Johnson, 92 F. 3d at 1408—09 (5th
" Cir.1996); :Boyle v. Johnson, 93 E.3d:at. . 187-88
(5th Cir.1996). Petitioner also argues he should
have been afforded an opportunity to present
evidence ‘at an evidentiary hearing held in this
Court showing that his trial counsel failed to
meet adequately with petitioner "prior to- trial.
However, as explained at length in this Court’s
Memorandum Opinion and Order,. petitioner has

as. corpus petition, the Court found; as no
reference - to- this- exhibit’ was:made ‘in the
second amended: petition or in the motion to
alter or amend judgment, a copy of page 16
of a 37-page report of campaign -contribu-
tions.  The third. person on the list is .a
person .named “Linda. Hanan” who in Sep-
tember of 1990, more than a year after peti-
tioner’s. trial, made a contribution in the
amount of one hundred dollars to the cam-
paign of attorney Steven C. Hilbig for the
office of Bexar County Criminal District At-
torney. The Court takes . judicial notice of
the fact that by September of 1990, attorney
Hilbig was the Republican. party’s nominee
for the office of Bexar County Criminal Dis-
trict Attorney and that attorney Hilbig won
that office in the November 1990 general
election.. There is no specific allegation of
whether Linda Hanan is relat,ed to the dece-
dent.

A court need not blindly accept speculativé
and insubstantial claims as the basis upon
which to order an evidentiary hearing.®® To
be entitled to an evidentiary hearing, the
federal habeas petitioner must set forth spe-
cific allegations of fact, not mere conclu-
sions.!® Petitioner has alleged no facts es-

alleged no facts establishing that any such fail-
ure on the part of petitioner’'s trial counsel
“prejudiced” petitioner within. the. meaning of
Strickiand. Absent specific factual allegations
showing that petitioner’s trial counsel could
have obtained additional exculpatory evidence
or have developed additional defensive theories
from further pretrial conferences with petition-
er, petitioner’s coraplaints of infrequent pretrial
conferences with his counsel do not satisfy the
prejudice - prong ~of Strickland. As explained
above, petitioner’s trial counsel made a réason-
able strategic decision not to further investigate
the petitioner’s mental health or to present evi-
dence regarding same at trial. It was not inef-

. fective for petitioner’s trial counsel to have
failed to anticipate the Supréme Court’s decision

- in Penry. .See.West v. Johnson, 92 F.3d at 1409
n. 45, (5th Cir.1995); Woods v. Johnson, 75 F.3d
at 1034-35. S

18 See West v Johnson, 92 F3d at 1399-1400
(5th Cir.1996) (citing Ellis v. Lynaugh, 873 F.2d
830, 840 (5th Cir.), cert. denied, 493 U.S. 970,
110 S.Ct. 419, 107 L.Ed.2d 384 (1989)).

19. See West v. Johnson, 92 F.3d at 1399 (Sth
Cir.1996) (quoting Johnson:v. Scott, 68 F.3d 106,
112 (5th-Cir.1995), cert.- denied, — U.S. ——,
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tablishing that his trial counsel’s interests
ever conflicted with or were adverse to peti-
tioner’s interests with regard to the outcome
of petitioner’s capital murder trial.

" 'While the petitioner has alleged that, more

than a year after petitioner’s trial, petition-
er’s trial counsel accepted a campaign contri-
bution from a member of the complainant’s
family during said counsel’s successful cam-
paign for the office of Bexar County Criminal
District Attorney, petitioner has alleged no
specific facts establishing that either (1) peti-
tioner’s trial counsel ever sought or solicited
such a contribution directly or indirectly
from any member of the decedent’s family,
(2) petitioner’s trial counsel was aware, at or
near the time of petitioner’s trial, of the
possibility that such a eontribution might be
made by a member of the complainant’s fam-
ily, (3) petitioner’s trial counsel ever agreed
to engage in any act or omission in connec-
tion with his representation of petitioner in
exchange for such a contribution or a prom-
ise of a campaign contribution from the dece-
dent’s family, or (4) the campaign contribu-
tion in question was made or intended as
part of a quid pro quo for any act or omission
by petitioner’s trial counsel in connection
with said counsel’s represerntation of petition-
er. In short, petitioner has alleged no specif-
ic facts showing that the campaign contribu-
tion in question was in any way related to,
connected with or the product of an act or
omission performed- by attorney Hilbig dur-
ing his previous representation of the peti-
tioner. Petitioner has alleged no facts estab-
lishing that his trial counsel’s interest ever
conflicted with or were adverse. to petition-
er’s interests with regard to-the outcome of
petitioner’s capital murder trial.

[76] When there is a factual dispute that,
if resolved in the petitioner’s favor would

116 S.Ct. 1358, 134 L.Ed.2d 525 (1996)); Harris
v. Johnson, 81 F.3d at 540.

20. See Harris v. Johnson, 81 F.3d at 540; Perillo
v. Johnson, 79 F.3d at 444; Ward v. Whitley, 21
F.3d at 1367. ; -

21. An “actual conflict” exists when an attorney
represents two clients whose interests in the out-
come of a matter are different.- Perillo v. John-
son, 79 F.3d at 447. To establish an “actual
conflict,” the petitioner must specifically identify
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entitle the petitioner to relief and the state
has not afforded the petitioner a full and fair
evidentiary hearing, a federal habeas corpus
petitioner is entitled to discovery and an
evidentiary hearing?® However, petitioner
has failed to identify a genuine dispute as to
any operative facts which, if resolved in peti-
tioner’s favor, would entitle petitioner to fed-
eral habeas corpus relief. Even assuming a
member of complainant’s family made a con-
tribution to attorney Hilbig’s election cam-
paign in September of 1990, that fact, stand-
ing alone, would not support a finding of an
actual conflict of interest on the part of attor-
ney Hilbig relating to his representation of
petitioner at petitioner’s 1989 capital murder
trial?l Petitioner has alleged no facts estab-
lishing a néxus between that contribution and
any of the acts or omissions of attornéy
Hilbig during his representation of the peti-
tioner. Thus, there is no genuine dispute
which warrants an evidentiary hearing in this
cause. ' ‘

Rule 6 of the Federal Rules Governing
Section 2254 Cases in the United States Dis-
trict Courts expressly provides for discovery
in habeas corpus proceedings if the petitioner
shows “good cause” for discovery.”> Howev-
er, Rule 6 does not authorize “fishing expedi-
tions.” 2 While petitioner did file a motion
requesting an evidentiary hearing to develop
further his factual allegations regarding his
ineffective assistance claim,* petitioner made
no mention in that motion of a need or desire
to develop further any facts concerning any
campaign contributions made to attorney Hil-
big. Petitioner’s operative pleading, i.e., pe-
titioner’s. second amended federal habeas
corpus petition, contains no mention whatso-
ever of any conflict of interest arising from
the receipt by attorney Hilbig’s election cam-
paign in September of 1990 of a contribution

instances in the record that reflect that his coun-

sel made a choice between possible alternative
courses of action. Id.

22. See Harris v. Johnson, 81 F.3d at 540 & n. 19;
East v. Scott, 55 F.3d at 1001. g

23. Harris v. Johnson, 81 F.3d at 540; Perillo v.
Johnson, 79 F.3d at 444;. Ward v. Whitley, 21
F.3d at 1367.

24. See docketentry no. 11.
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from a:member of the complainant’s family.?5
While petitioner does allege in his motion to
alter .or amend judgment that “campaign
contributions were made to trial counsel by
the family . of the deceased complamant
which accordmg to an exhibit attached to
petitioner’s second amended petition appears
to be a person by the name of “Linda Han-
an” who made a one hundred dollar contribu-
tion to attorney Hilbig’s campaign in Septem-
ber of 1990, petitioner does not allege either
that attorney Hilbig knew the “Linda Han-
an” who made the contribution was a mem-
ber of the complainant’s family or that attor-
ney: Hilbig ever knew any. member. of the
complainant’s family had made such a contri-
bution. Simply put, petitioner did not.re-
quest leave, pursuant to Rule 6 of the Rules
Governing Section 2254 Cases in the United
States District Courts, to .conduct discovery
into the circumstances surroundmg this cam-
palgn contribution nor has petltloner estab-
hshed “good cause” for conducting such dis-
covery in this case. 2 Petitioner has alleged
no facts linking the September 1990 cam-
paign contribution of “Linda Hanan” to any-
thing attorney Hilbig either did or failed to
do in connection with said counsel’s represen-
tation of petitioner. I

Finally, the Court” notes that - petltloner
was afforded a full and fair opportunity to
examine attorney Hilbig on this matter. dur-
ing the evidentiary hearing held November
21, 1994, in- petitioner’s state habeas corpus
proceeding:. A federal evidentiary hearing is
necessary in a habeas corpus proceeding only
when. the - petitioner alleges specific facts
which, if proved; would entitle him to relief,
there is a genuine dispute as to operative
facts in the record; and-the state court has

25. Petitioner: did attach to:his second.amended
federal habeas corpus petxtlon a one-page exhlblt
" consisting of a copy of what petmoner now' rep-
resents to be a page from the: campaign’ finance
records of attorney Hilbig’s successful 1990 cam-
paign. However, petitioner made no reference
to that exhibit anywhere in the discussion of
petitioner’s meffectlve assistance claims con-
tained in the petitioner's second amended peti-
tion. Likewise;, nowhere in his second amended
petition did petitioner identify the ‘“Linda Han-
an” listed on that exhibit as a member of the
complainant’s family or suggest any nefarious
motive was connected with that contribution.

not provided’ a- full and fair hearing .on
same.?’ . Petitioner has repeatedly argued he
was denied a fair opportunity to’cross-exam-
ine- attorney Hilbig at the hearing because
the state court denied petitioner’s requests
for appointment of an expert psychiatrist or
psychologist. However, petitioner, did not

‘need: the assistance of a mental health expert

to question attorney Hilbig concerning cam-
paign’ contributions made:-to attorney Hilbig
in September of 1990. = During: the Novem-
ber 21, 1994 evidentiary hearing held in state
court, ‘petitioner’s counsel asked "attorney
Hilbig no questions concerning the Septem-
ber, 1990 campaign contribution made to -at-
torney Hilbig’s eléction campaign by Linda
Hanan. * For the reasons-set forth above,

petitioner is not entitled to an evidentiary

hearing in this’ Court Wlth regard to ‘that
contmbutlon

4. Petztwne'r s M edzcatums

Petltloners final argument regardmg the
need for an evidentiary hearing is equally
without merit. Petitioner has alleged no spe-
cific_facts showing he received or was forced
to take any medications against his will dur-
ing his trial. While an inmate has a constitu-
tionally-protected interest in remaining free
from the unwanted administration of antipsy-
chotic medications,?® petitioner has alleged no
facts establishing any of the anti-seizure
medications. which he. received during his
state criminal trial were- administered invol-
untarily. On the contrary, petitioner’s state
trial court records reveal petitioner sought
and obtained the State trial court’s assistance
in securing petltloner S epllepsy medications
during tnal

For the foregomg reasons, petltloner has
failed to-carty h1s burden of establishing the

26.. See Eastw Scott 55, F3d :at 11002 “(holding
that even if allegations are‘snfflclent to warrant
discovery underRule 6, those same allegations
might not be sufficient to warrant an evidentiary
hearing thereon).

27. See Harris v. Johnson, 81 F.3d at 540; John-
son v. Scott, 68 F.3d at 112; Amos v. Scott 61
F.3d'at 346¢

28. . See Riégins v. Nevada, 504 U.S. 127, 133-34,
112 S.Ct. 1810, 1814-15, 118 L.Ed.2d 479
(1992); Washington v. Harper, 494 U.S. 210, 221,
110 S.Ct. 1028, 1036, 108 L.Ed.2d 178 (1990).
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necessity for an evidentiary hearing to re-
solve petitioner’s. claims for federal habeas
corpus relief in this cause.

Amntiterrorism and Effective Death Penalty
Act

[77] Petitioner argues this Court must
address the issue of whether the Antiterror-
ism and Effective Death Penalty ‘Act of
1996 [“AEDPA”]" applies to petitioner’s
claims for federal habeas corpus relief in this
cause. However, as the Fifth Circuit has
noted on at least two occasions, it is not
necessary to address the applicability of the
AEDPA to a federal habeas. corpus petition
pending at the time of the enactment of the
AEDPA when that federal habeas corpus
petition is without merit under the old, more
permissive standards for granting federal ha-
beas corpus relief3 As explained in this
Court’s Memorandum Opinion and Order, pe-
titioner is not entitled to federal habeas cor-
pus relief in this cause even when the former,
more liberal standards of pre-AEDPA case
law are applied to petitioner’s claims herein.

Accordingly, it is hereby ORDERED that
all relief requested in petitioner’s motion to
alter or amend judgment, filed September
11 1996 %1 is DENIED.

w
O E KEY NUMBER SYSTEM
T

Dw1ght Dwayne ADANANDUS
Petitioner,

V.
Gary JOHNSON, Director, Texas Depart-
ment of Criminal Justice, Institu-
tional Division, Respondent.

.Civil No. SA-95-CA-415.

United States Distriet Court,
W.D. Texas,
San Antonio Division.

Oct. 18, 1996.

Defendant who was convicted of murder

in state court and sentenced to death sought ,

29. See Pub.L. No. 104-132, 110 Stat. 1214.

30. See Boyle v. Johnson, 93 F.3d at 188-89; Cal-
lins v. Johnson, 89 F.3d 210, 216 (5th Cir.1996).
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habeas corpus relief: After denial of relief,
947 F.Supp. 1021, defendant moved for cer-
tificate of appealability. The District Court,
Biery, J., held that certificate would issue
based on claims that trial counsel rendered
ineffective "assistance and that trial court
erred in denying requested instructions on
lesser included offenses. ‘

" Motion granted.

1. Habeas Corpus =818

Certificate of appealability will not be
granted unless habeas petitioner makes sub-
stantial showing of denial of constitutional
right; to make such showing, petitioner need
not' show that he should prevail on merits,
but rather must demonstrate that issues are
debatable among jurists of reason, that court
could resolve issues in different manner, or
that questions are adequate to deserve en-
couragement to proceed further. 28
US.CA. § 2254. ‘

2. Habeas Cbrpus =818

Certificate of appealability would not be
granted to habeas petitioner based on com-
pletely frivolous claim that state prosecutor
failed to turn over to. petitioner the transeript
of guilty plea hearing from prior criminal
proceeding against petitioner; petitioner was
fully aware that he had entered guilty plea in
previous criminal proceeding and of circum-
stances under which state district court had
accepted plea. 28 U.S.C.A. § 2254,

3. Habeas Corpus €818

Certificate - of appealability would be
granted to habeas petitioner based on claims
that trial counsel rendered ineffective assis-
tance by failing to investigate and present

31. See docket entry no. 33.



