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court and was not presented in accordance
with the Uniform Rules of this court. Rule
8(d) of the Uniform Local Rules of this court
provides that at the time a motion is served
counsel for the movant (in this case the plain-
tiff himself) shall mail to the Judge in charge
of the ecase the original and one copy of a
memorandum of authorities upon which he
relies. Thereafter, according to Rule 8(d), a
response to the motion and memorandum
brief shall be submitted to the court within
ten (10) days after service of the movant’s
memorandurme. Inasmuch as the plaintiff had
not submitted his motion for injunctive relief
in accordance with the rules of this court, the
defendants had no duty, technically speaking,
to respond to the purported motion. A letter
from the defendants to this court apprising
the court of this circumstance would have
been sufficient. A full response, together
with the attendant research and expenditure
of clerical resources, while undertaken in an
abundance of caution, was not necessary un-
der the circumstances which the plaintiff's
purported motion was submitted.

Finally, this court is mindful of the plain-
tiff's claim to impeecunious circumstances. In
an affidavit filed in the instant case, the
plaintiff clsims to be indigent, being in pos-
segsion of only $300.60 needed for other pur-
poses. Of course, as the facts of this case
have established, the plaintiff is the title
holder of real estate which is not without
value and which could serve as collateral for
a substantial loan. Henece, this eourt cannot
conclude that the plaintiff is indigent.

Therefore, in view of the foregoing, this
court finds that the least severe sanction
adequate to achieve the purpese of Rule 11 is
an award of attorney fees in the amount of
$1,800.00.

SO ORDERED AND ADJUDGED.

Helen DUTMER, Plaintiff,
v.

CITY OF SAN ANTONIO,
TEXAS, Defendant.

Civil Action No. SA-95-CA-764.

United States District Court,
W.D. Texas,
San Antonio Division.

Aug. 19, 1996.

City council member, whose filing as
candidate for additional term was disallowed,
brought suit alleging that term limits set
forth in city charter violated Voting Rights
Act and was unconstitutional. Cress-motions
for summary judgment were made. The
District Court, Biery, J., held that: (1) plain-
tiff, who was neither racial nor language
minority, lacked standing to assert claim un-
der Voting Rights Act; (2) term limits did
not viclate council member’s rights of free
association and equal protection; and (3)
term limits adopted by home rule city did not
viclate State Constitution.

City’s motion granted.

1. Federal Civil Procedure ¢=2534

When cross-motions for summary judg-
ment are filed on same material facts, court
will grant summary judgment only when
moving party is entitled to judgment as mat-
ter of law. Fed.Rules Civ.Proc.Rule 56, 28
US.CA

2. Federal Civil Procedure ¢=2534

When faced with eross-motions for sum-
mary judgment, court must consider each
party’s motion separately; each movant has
burden of presenting evidence to support its
motion. Fed.Rules Civ.Proc.Rule 56, 28
U.S.CA.

3. Elections &=12(1)

Purpose of Voting Rights Act is to pro-
tect racial and language minorities against
conduct from majority that would abridge
their right to vote. Voting Rights Aet of
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1965, § 4(f}(2), as amended, 42 U.S.C.A.
§ 1973b(H)(2).

4. Municipal Corporations =80

City council member who was neither
racial nor language minority lacked standing
to bring suit alleging that term limitations in
city charter violated Voting Rights Act;
council member was not denied opportunity
to participate in electoral process by reason
of her race or language. Voting Rights Act
of 1965, § 4(H(2), as amended, 42 U.S.C.A.
§ 1973b(D(2).

5. Constitutional Law ¢=91, 238.5
Municipal Corporations &149(2)

Term limits upon municipal elected offi-
cials contained in city charter did not violate
city council member’s First Amendment
right of free association or Fourteenth
Amendment, right to equal protection given
that term limits did not create invidious class
distinction and council member’s constitu-
tional rights did not outweigh interest of city
in preserving integrity of election process,
prometing new candidates to run for office,
or dislodging entrenched political leadership.
U.S.C.A. Const.Amends. 1, 14,

6. Municipal Corporations ¢=149(2)

Term limits on elected municipal posi-
tion contained in home rule city’s charter did
not viclate State Constitution. Vernon's
Ann.Texas Const. Art. 3, § 19; Art. 11, §8 5,
11; Art. 16, 88 2, 5.

Christian Joe Gres, San Antonio, TX, for
plaintiff.

William Wendell Hall, Fulbright & Jawor-
ski, San Antonio, TX, Renee A. Forinash,
Fulbright & Jaworski L.L.P., San Antonio,
TX, for defendant.

ORDER
BIERY, District Judge.

A case of first impression addressing the
legality of term limits for council members of
Texas home rule cities ! presents this issue:

i. At least seventy Texas cities and towns have
enacted term limit provisions for council mem-
bers.

937 FEDERAL SUPPLEMENT

Motivated by frustration: with their polit-
ical institutions, can ecitizens of a Texas
home rule city legally trade a part of their
birthright (the less fettered power to
choose their rulers) for a mess of pottage
(de facto government by unelected albeit
capable and dedicated career public ser-
vants)?

Invoking the account of Esau? and for the
reasons stated below, this Court answers in
the affirmative.

It is appropriate to begin with what this
matter is not: a political philosophy debate
about the merits and demerits of term limits.
On this, reasonable minds have differed since
the founding of the Republie. Compare Let-
ter from Thomas Jefferson to James Madi-
son (Dee. 20, 1787), in VI Tax WRITINGS OF
TroMAS JEFFERSON 385, 389 (Andrew Lips-
comb & Albert Bergh eds., 1903) (“I dislike
and strongly dislike [in the new Constitution]
the abandonment, in every instance, of the
principle of rotation in office. . ..”) with THE
FEDERALIST No. 53 (James Madison) (“No
man can be a competent legislator who does
not add ... a certain degree of knowledge

. acquired by means of ... actual experi-
ence in the station which requires the use of
it.”) with TEE RECORDS OF THE FEDERAL
CoNVENTION oF 1787, 632-33 (Max Farrand
ed., 1937) (Elbridge Gerry [of gerrymander-
ing fame] listed “the duration and re-eligibili-
ty of the Senate” as reason for not signing
Constitution); ¢f David Broder, Washington
Post Writers Group, The Problem of Term
Limits, DavLras Morning NEws, February 9,
1994, at 25A (“Moving legislation ... takes
experience, the one commodity that the
term-limits are determined to eliminate from
legislative bodies.”); GEorge F. WILL, RESTO-
RATION: CONGRESS, TERM LIMITS AND THE RE-
COVERY OF DELIBERATIVE DEMOCRACY 3 (1992)
(term limits necessary to restore government
to competence); Rick Casey, San ANTONIO
Licrr, July 12, 1990 (cpposing term limits
because of too much power with city staff);
T.R. Fehrenbach, TeE SAN ANTONIO EXPRESS
NEws, May 22, 1994 (term limits are “our
best long-range hope for incisive reform of

2. Genesis 25:29
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government.”). Indeed, the sovereign people
of the United States exhibited ambivalence
on the issue by electing Franklin Roosevelt
four consecutive times to the presideney, but
shortly thereafter imposed a two-term limit
through appropriate processes of amending
the Constitution.?

Moreover, this Court is not sitting in loco
parentis to decide whether unlimited or
limited serviee on a city council results in
better government for the citizenry. If his-
tory judges the term limits movement an
idea whose time should not have come, the
evolutionary experiment called democracy
includes the right to make mistakes and,
ultimately, delivers just shout the kind of
government voters deserve. On a personal
note, this author finds inconsistency be-
tween the ideal of a well-informed elector-
ate choosing its leaders and the reality of
lazy reliance on term limits in Heu of the
vigorous exercise of the right to vote for
which so many paid so much. But of
course it is not an ideal world. Further, it
is doubtful that supporters of term lmits
seek to fly on commercial airships piloted
by rookies to be intellectually consistent
with their philosophy about the piloting of
the ship of state.

What is before the Court is City of San
Antonio Ordinance 73584 (“the Ordinance”),
amending the city charter to include a term
limitations provision,* and its legality in rela-
tionship to other higher constitutional and
statutory provisions, both state and federal.
The City of San Antonio is a home rule city.
Tex. Const. art. X1, § 5. As a general prop-
osition, citizens of home rule cities may write
their hasic rules so long as charter provisions
do not conflict with higher law. Id. For
example, 2 city charter clearly could not pre-
vent women from voting in city eleetions in
contravention of the Nineteenth Amendment
to the United States Constitution. This
Court is petitioned to make the initial judicial
determinationr of that relationship.

3. U.S. Cowsr. amend. XXII, § 1.
4, Ordinance 73584 provides: “No person shall

be cligible for any elected position whe has al-
ready served two full terms in that office.” The

BACKGROUND

The plaintiff, Helen Dutmer, a citizen who
has given many years of service to the com-
munity as a San Antonie City Council Mem-
ber and Bexar County Commissioner, filed as
a candidate for an additional term on city
council in excess of that allowed by Ordi-
nance 73584. City Clerk Norma Rodriguez,
following her duty to enforce the city charter,
disallowed the filing. Mrs. Dutmer chal-
lenges the enforeement of the Ordinance,
contending it is in conflict with and therefore
must legally yield to higher authority be-
cause:

1) the term lmits provision to the city
charter violates section 2 of the Voting
Rights Act;

2) the term limits provision violates plain-
tiff’s First and Fourteenth Amendment
rights gusranteed by the United States
Constitution;

3) the term lmits provision is unconstitu-
tional because it imposes an additional
eligibility requirement which is not ex-
pressly provided by the Texas Constitu-
tion and the laws of the State of Texas.

The defendant City of San Antonio contends
Mrs. Dutmer has no standing under the Vot-
ing Rights Act to challenge the term limits
amendment and further argues it is not pre-
cluded by the Texas Constitution and the
United States Constitution from amending
the city charter to adopt term limits for
elected city council members.

STANDARD OF REVIEW

[1,2] Cross-motions for summary judg-
ment have been filed. See FEb.R.CIvE. 56.
When the parties proceed on the same mate-
rial facts, a court will grant summary judg-
ment only when the moving party is entitled
to judgment as a matter of law. Bricklayers
Int’l Union Locul No. 15 v. Stuart Plaster-
ing Co., 512 F.2d 1017, 1023 (5th Cir.1975);
see also Anderson v. Liberty Lobby Inc., 477
1).8. 242, 24748, 106 S.Ct. 2505, 2509-10, 91
L.Ed.24 202 (1986). When faced with cross-

Ordinance passed in 1991, when a majority of
San Antonic citizens in each of ten city council
districts voted for the amendment by significant
majorities.
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motions, the court must consider each party’s
motion separately; each movant has the bur-
den of presenting evidence to support its
motion. Barkold v. Rodriguez, 863 F.2d 233,
236 (2d Cir.1988).

STANDING UNDER THE VOTING
RIGHTS ACT

[3] Notwithstanding preclearance of the
term limits ordinance by the United States
Department of Justice, Mrs. Dutmer asserts
the provision violates section 2 of the Veoting
Rights Aet. 42 US.C. § 1973b(1(2). The
purpose of the Voting Rights Act is to pro-
tect racial and language minorities against
conduct from the majority which would
abridge their right to vote. Thornburg v
Gingles, 478 U.S. 30, 48, 106 S.Ct. 2752, 2762,
92 L.Ed.2d 25 (1986); Roberts v. Wamser,
883 F.2d 617, 621 (8th Cir.1989); see also
Miller v. Jehnson, — U.S, —, —— 115
S.Ct. 2475, 2483, 132 L.Ed.2d 762 (1995) {eit-
ing Beer v. United States, 425 U.S. 130, 141,
96 S.Ct. 1357, 1363-64, 47 L.Ed2d 629
(1976)) (“ITthe purpose of [the Voting Rights
Act} has always been to ensure that ne vot-
ing-procedure changes would be made that
would lead to a retrogression in the position
of racial minorities with respect to their ef-
fective exercise of the electoral franchise.”).’
Responding to plaintiff's voting rights allega-
tion, the City of San Antonio contends Mrs.
Dutmer is not a proper party and therefore
has no standing to bring a voting rights
claim. A party seeking to invoke federal
Jjurisdietion must “allege facts demonstrating
that [slhe is a proper party te invoke judicial
resolution of the dispute.” United States v.
Hays, — U8, — , 115 S.Ct. 2431,
2435, 132 L.Ed.2d 635 (1995} (citing Warth v.
Seldin, 422 U.S. 490, 518, 95 S.Ct. 2197, 2215,
45 1L.Ed.2d 343 (1975)); see also Lugjan v.
Defenders of Wildlife, 504 U.S. 555, 56061,

5. Section 1973(a) of the Voting Rights Act pro-
vides:

No voting qualification or prerequisite to vot-
ing or standard, practice, or procedure shall be
imposed or applied by any State or political
subdivision in a manner which results in a
denial or abridgement of the right of any citi-
zen of the United States to vote on account of
race or color, or in contravention of the guaran-
tees set forth in 1973b(f)(2) of this title, as
provided in subsection b of this section.

937 FEDERAL SUPPLEMENT

112 S.Ct. 2180, 2136-37, 119 L.Ed.2d 351
(1992). There are at least three elements of
constitutional standing:

* First, plaintiff must suffer an “injury in
fact—an invasion of a legally protected
interest, which is (a) concrete and partic-
ularized, and (b) actual and eminent, not
conjectural or hypothetical.”

* Seeond, there must exist a causal eonnec-
tion between the injury and the conduct
of which is complained.

* Third, it must be likely, and not “merely
speculative,” that the injury will be re-
dressed by a favorable decision.

Hays, — U.S. at ——, 115 8.Ct. st 2435
(quoting Lujan, 504 U.S. at 560-61, 112 S.Ct.
at 2136-37); see also Barnett v. Daley, 809
F.Supp. 1328, 1332 (N.D.111.1992).

(4} The test for standing of a non-minori-
ty plaintiff in a Veting Rights Act cause of
action was addressed in Newman v. Voino-
vich, 789 F.Supp. 1410, 1415 (S.D.Chioc 1992),
affd, 986 F.2d 159 (6th Cir.), cert. denied,
509 U.8. 924, 113 5.Ct. 3041, 125 L.Ed.2d 727
(1993). Newman instructs that a plaintiff
must show:

1) he or she has personally suffered or will
suffer some distinet injury-in-fact as a
result of defendant’s putatively illegal
conduct;

2) the injury can be traced with some de-
gree of causal certainty to the defen-
dant’s conduct;

3) the injury is likely to be redressed by
the requested relief;

4) the plaintiff must assert his or her own
legal rights and interests, not those of &
third party;

42 US.C. § 1973(a) (emphasis added). Section

1973b(£)(2) further provides:

No veting quelification or prerequisite to vot-
ing, or standard, practice, or procedure shall
be imposed or applied by any State or political
subdivision to deny or abridge the right of any
citizen of the United States to vote because he
is a member of a language wminority group.
Id. 2t § 1973b(I}(2) (emphasis added).
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5) the injury must consist of more than a
generalized grievance that is shared by
many; and

6) the plaintiffs complaint must fall within
the zone of interests to be regulated or
protected by the rule of law in question.

Newman, 789 F.Supp. at 1415 (citing Valley
Forge Christion College v. Americans Unit-
ed for Separation of Church & State, Inc,
454 U.8. 464, 471-77, 102 S.Ct. 762, 757-61,
70 L.Ed.2d 700 (1982)); see also Singleton v.
Wulff, 428 U.S. 106, 113-14, 96 S.Ct. 2868,
2873-74, 49 L.Ed.2d 826 (1976) (“Federal
courts must hesitate before reselving a con-
troversy, even one within their constitutional
power to resolve, on the basis of the rights of
third persons mot parties to the litigation.
The reasons are two. First, the courts
should not adjudicate such rights unnecessar-
ily, and it may be that in fact the holders of
those rights either do not wish to assert
them, or will be able to enjoy them regard-
less of whether the in-court litigant is sue-
cessful or not. Second, third parties them-
selves usually will be the best proponents of
their own rights.”); see, e.g., Rollins v. Fort
Bend Indep. Sch. Dist, 89 F.3d 1206 (bth
Cir.1996); League of United Latin Am. Citi-
zens Counctl (‘LULAC”) v. Clements, 999
F.2d 831 (5th Cir.1998), cert. denied, 510 U.S.
1071, 114 S.Ct. 878, 127 L.Ed.2d 74 (1994);
LULAC v. Midland Indep. Sch. Dist, 828
F.2d 546 (5th Cir.1987).

Because it is uncontroverted Mrs. Dutmer
is not a member of a group protected by the
Voting Rights Aect, she cannot meet the
standing requirements of having suffered an
“injury-in-fact”; she has not alleged she has
been denied the opportunity to participate in
the electoral process by reason of her race or
language. Mrs. Dutmer does allege the term
limits provision has a “potential for creating
inequities in the opportunities of minority
and white voters to elect their preferred
representatives.” Assuming for the sake of
argument such potential exists, allegation of
some possible future harm does not present a

controversy ripe for adjudication. Laird v

Tatum, 408 U.S. 1, 12-13, 92 S.Ct. 2318,
2325-26, 33 L.Ed.2d 154 (1872).

This Court holds Mrs. Dutmer is not a
proper party under the Voting Rights Act

and therefore has no standing to assert a
voting rights violation. The Court does not
reach the substance of the allegations. Sum-
mary judgment is granted in favor of the
City of San Antonie without prejudice to the
pursuit of voting rights claims by a proper
party.

THE CONSTITUTIONALITY
OF TERM LIMITS

A. The Ordinance in Relation to the Unit-
ed States Constitution

[5] Mrs. Dutmer asserts Ordinance 73584
violates her First and Fourteenth Amend-
ment rights. Though the Supreme Court
has not determined the constitutionality of
term limits upon municipal elected officials, it
has provided a framework for evaluation of
gtate election laws. Anderson v. Celebrezze,
460 U.S. 780, 789, 103 S.Ct. 1564, 1570, 75
L.Ed.2d 547 (1983). This analysis requires
balancing the magnitude of the asserted inju-
ry to a plaintiffs federal constitutional rights
against the precise interest asserted by the
state to justify the election law. Id (re-
ferred to as the “two-prong test”). When
evaluating the defendant’s interests, lower
courts must consider the legitimacy and
strength of the state’s interests and the ex-
tent to which those interests make necessary
the burden on plaintiff's rights. A state’s
“important regulatory interests generally are
sufficient to justify reasonable, nondiscrimi-
patory restrictions.” Id. at 788, 103 S.Ct. at
1570; see alsc Burdick v. Takushi, 504 U.S.
428 434, 112 S.Ct. 2059, 2063, 119 L.Ed.2d
245 (1992). Even though the right to vote is
fundamental, compared to the non-fundamen-
tal right of candidacy, not all eandidate re-
striction rules “impose constitutionally sus-
pect burdens on voters’ rights to asseciate or
to choose among candidates.” Anderson, 460
U.S. at 788, 103 S.Ct. at 1569; see also
Clements v. Fashing, 457 U.8. 957, 963, 102
S.Ct. 2836, 284344, 73 L.Ed.2d 508 (1982)
{right to candidacy is not fundamental right).

Te achieve these necessary objectives,
States have enacted comprehensive and
sometimes complex election codes. Each
provision of these schemes, whether it gov-
erns the registration and gualifications of
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voters, the selection or eligibility of candi-
dates, or the veting process itself, inevita-
bly affects—at least to some degree—the
individual’s right to vote and his right to
associate with others for political ends.
Nevertheless, the State’s important regula-
tory interests are gemerally sufficient to
justify reasonable, nondiseriminatory re-
strictions.

Anderson, 460 U.S. at 788, 103 5.Ct. at 1570.

Miyazawa v City of Cincinnati, 825
F.Supp. 816 (S.D.Ohio 1993), aff'd, 45 F.3d
126 (1995), is instructive. Plaintiff argued an
amendment to the city charter limiting the
terms of ity council members was unconsti-
tutional under the First and Fourteenth
Amendments of the United States Constitu-
tion and the Ohio Constitution. Miyazawa,
825 F.Supp. at 819. The First Amendment
grants voters the right to associste to ex-
press their views through their candidates
and their votes, but there must be as a
practical matter substantial regulation in or-
der for elections to be fair, Id. at 820. The
Fourteenth Amendment guarantees equal
treatment under the law, but the right to run
for office is not an unlimited one. Id. at 821.
To determine whether the term limits violat-
ed plaintiff's constitutional rights, the court
applied the two-prong test of Anderson. Id.
at 819-23 (citing Anderson, 460 U.S. at 788,
103 S.Ct. at 1570). First considered was the
character and magnitude of the alleged inju-
ry to the rights protected by the First and
Fourteenth Amendments. Miyozawa, 825
F.Supp. at 819-22. Second, the interests of
the city were identified and evaluated. Id. at
822-23. 'The term limit was held constitu-
tional under the First and Fourteenth
Amendments because it served a legitimate
publie policy in incumbency reform without
¢reating an invidious class distinetion or un-
reasonably restricting voters’ freedom of as-
sociation. Id. at 823; see also League of
Women Voters v. Diamond, 923 F.Supp. 266,
268 n. 2 (D.Me.1996) (“INJo lower court to
have examined the constitutionality of term
Hmits ... has found them to violate First or
Fourteenth Amendment rights”).

6. The Court is aware no voter challenges the
constitutionality of Ordinance 73584. However,
as evidenced by the discussion herein, the rights

937 FEDERAL SUPPLEMENT

1. Application of the First Amnderson
Prong: The Character and Magnitude of
the Alleged Injury.

This Court also looks to Anderson, 460
U.S. at 789, 103 S.Ct. at 15705 In the Con-
stitution, as in the challenged Ordinance,
there are limitations upon the holding of
federal office and the right to vote:

*U.S. ConsT. art. 1, § 2, el. 2:

Representative must attain the age of
twenty-five years and be a United States
citizen for seven years.

*US. Const. art. IT, § 1, ¢l 4:

Only a natural born citizen, who has
attained the age of thirty-five years and
been fourteen years a resident is eligible
to hold office of President of the United
States.

* U.S. ConsT. amend. XXVI, § 1:

Citizens under eighteen years of age are
denied the right to vote.

Not unlike the alleged injury here—the life-
time ban passed by San Antonic voters—the
right to run for federal election is not an
unlimited one: “[nlo person shall be elected
to the office of the President more than
twice....” U.S. Coxsr. amend. XXII, § 1.

Sovereignty emanates from the people.
M’Culloch v. Maryland, 17 U.S. (4 Wheat.)
316, 403, 4 L.Ed. 579 (1819) (Marshall, C.J.)
(“ITThe Constitution derives its whole author-
ity ... from the people”). If these voluntary
relinquishments of sovereignty by the people
in their national government are reasonable
restrictions, this Court cannot divine a feder-
al constitutional basis to hold local govern-
ment Grdinance 73584 unreasonable.

Moreover, there is no indication the term
limits provision creates an invidious class
distinction. The Ordinance affects all regis-
tered voters in San Antonio and no identifi-
able group—distinet from San Antonio voters
at large—is adversely or uniquely impacted.
The same principle is true when applying the
term Limitation provision from a candidate’s
perspective. See Miyazawe, 825 F.Supp. at
822.

of candidates and the rights of voters are inter-
twined. See Anderson, 460 U.S. at 787-88, 103
S.Ct. at 1569-70. :
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2. Application of the Secomd Anderson
Prong: Identification and Evaluation of
Interests.

Although opponents of term limits have
the right to disagree and convince voters to
join them, the City of San Antonio advances
legitimate reasons for the majority passage
of limits on candidate eligibility.” The Court
holds plaintiff has not met her burden of
showing the alleged injury to her federal
constitutional rights outweighs the interests
asserted by the City to justify term limits.
Accordingly, the Ordinance does not vielate
the First or Fourteenth Amendments. See
Anderson, 460 U.S. at 789, 103 S.Ct. at 1570.

B.  The Ordinance in Relation to the Texas
Constitution and Texas Statutes

[6] Mrs. Dutmer contends the Ordinance
must yield to higher authority of the Texas
Constitution and Texas Election Code. Al-
though the Court is unaware of any living
person who has read the entire Texas Consti-
tution, counsel submitted what is believed to
be the relevant state constitutional and statu-
tory provisions regarding candidate eligibili-
ty:

Tex. CoNsT. art. 16, § 2:
Laws shall be made to exclude from office
. those who may have been or shall
hereafter be convicted of bribery, perjury,
forgery, and other high crimes.
Tex. Const. art. 16, § 5:

Every person shall be disqualified from

holding any office of profit, or trust, in this

State, who shall have been convieted of

having given or offered a bribe to procure

his election or appointment.
Tex Consrt. art. 11, § 5

The adoption or amendment of charters is

subject to such limitations as may be pre-

seribed by the Legislature, and no charter
or any ordinance passed under said char-

7. The City’s policy arguments for term limits
include:

1) The City has a compelling interest in pre-
serving the integrity of its election process.
Rosario v. Rockefeller, 410 U.S. 752, 761, 93
S.Ct. 1245, 1251-52, 36 L.Ed.2d 1 (1973);

2) Term limits reduce the advantages enjoyed
by incumbents at the polls and promote
new candidates to run for office. League of

ter shall contain any provision inconsistent

with the Constitution of the State, or of the

general laws enacted by the Legislature of
this State.
Tex. Const. art. 11, § 11:

A Home Rule City may provide by charter

or charter amendment ... for a longer

term of office than two (2) years for its

officers, either elective or appeintive, or

both, but not to exceed four (4) years....
Trx. Const. art. 3, § 19:

No judge of any court, Secretary of State,

Attorney General, clerk of any court of

reeord, or any person holding a luerative

office under the United States, or this

State, or any foreign government shall

during the term for which he is elected or

appointed, be eligible to the Legislature.
TexELec.CopE Axn.  § 141001  (Vernon
1986):

(2) To be eligible to be a candidate for, or
elected or appointed to, a public elective
office in this state, a person must:

(1) be a United States citizen;
(2) be 18 years of age or older on the
first day of the term to be filled .. .;
(3) have not been determined mentally
incompetent . . .;
(4) have not been finally convicted of a
felony .. .;
(5) have resided continuously in the
state for 12 months .. .; and
(6) satisfy ony other eligibility require-
ments prescribed by law for the office.
{emphasis added).
Tex.ELEc.Cope ANN. § 141.003(a) (Vernon
1986):

Different age and residence requirements
from those prescribed by Seetion 141.00%
may be prescribed by a home-rule city
charter, but a minimum age may not be
more than 21 years and a minimum length
of residence in the state or city may not be
more than 12 months immediately preced-
ing election day.

Women Voters v. Diamond, 923 F.Supp.
266, 272 (. Me.1996);

3) Restriction upon succession of incumbentis
dislodges entrenched political leadership
and curbs power of special interest groups.
State ex rel. Maloney v. McCartney, 159
W.Va. 513, 517, 223 S.E.2d 607, 611-12
(1976), appeal dismissed, 425 U.S. 946, 96
S.Ct. 1689, 48 L.Ed.2d 190 (1976).
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Tex Locar Gov'r Copr ANN. § 26.041 (Vernon
1988):
The municipality may:
(1) create offices;
(2) determine the method for selecting
officers; and
(3) prescribe the gqualifications, duties,
and tenure of office for officers. (em-
phasis added}.

Perforce, the Texas Constitution provides
a prescription of prohibitions and preclusions
preventing perjurers, perverts, “preverts,”
purloiners, purse-snatchers, polygamists and
parolees from performing in public office. In
addition to the negative state constitutional
provisions, the statutory election code states
in a positive manner the qualifications to be
met by a candidate; however, these are non-
exclusive. TExELEC.CopE ANN.
§ 141.001(a)6) (Vernon 1986); TrxLocaL
Gov't CopE ANN. § 26.041 (Vernon 1988).

Analysis and interpretation of the legal
relationship between Texas home rule cities
and the State of Texas calls for guidance
from the jurisprudence of Texas courts:

* Dellas Merchant’s & Concessionaive’s

Assn v. City of Dallas, 852 S.W.2d 489,
490 (Tex.1993) (home rule cities have
broad diseretionary powers and may en-
act any provision, whether through ordi-
nance or charter amendment, which is
not in direct conflict with the constita-
tion or general laws of Texas);

*Haynes v. City of Abilene, 659 S.W.2d
638, 640 (Tex.1983) (city ordinance pre-
sumed to be valid and burden of proof is
on party seeking to invalidate it);

* City of Brookside Village v. Comeau, 633
S.W.2d 790, 792 (Tex.), cert. dewied, 459
U.8. 1087, 108 S.Ct. 570, 74 L.Ed.2d 932
(1982) (charters of home rule cities pre-
sumed valid and courts shall interfere
only if provisions are unreasonable and
arbitrary, amount to clear abuse of mu-
nicipal discretion); see also Wallers w.
National Ass’n of Radiation Survivors,
468 U.S. 1323, 105 S.Ct. 11, 82 L.Ed.2d
908 (1984) (statutes presumed constitu-
tional);

8. Although not involving municipal term limits,
in United States Term Limits, Inc. v. Thomton,
— U.S. ——, ——, 115 S.Ct. 1842, 1847-71, 131
I.Ed.2d 881 (1995), the Supreme Court held
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* Lower Colo. River Auth. v. City of Sen
Marcos, 523 SW.2d 641, 645 (Tex.1975)
(although broad powers of home rule
cities are constrained by the constitu-
tion, statutes and city charters, limita-
tion on power of home rule city will not
be implied unless provisicns are clear
and compelling);

* Hunt v. City of San Antorio, 462 S W.24
536, 539 (Tex.1971) (city ordinance pre-
sumed valid and courts must not inter-
fere unless ordinance is arbitrary, un-
reasonable, and clear abuse of municipal
authority);

*State ex rel Rose v. La Porte, 386
S.W.2d 782, 785 (Tex.1965) (cities look to
acts of the legislature not for grants of
power, but only for limitations on their
powers);

* Barnett v. City of Plainview, 848 SW.24
334, 338 (Tex.App.—Amarillc 1993, no
writ) (heme rule cities lock to act of
legislature not for grant of power, but
only for limitations on power);

* City of Beawmont v. Bond, 546 SW.24
407, 409-10 (Tex.Civ.App.—DBeaumont
1977, writ refd nr.e.) (home rule cities
have full authority to take whatever ae-
tions the legislature could have granted
them the power to perform);

* Royal Crest, Inc. v. City of San Antonio,
520 S.W.2d 858, 865 (Tex.Civ.App.—San
Antonio 1975, writ refd nr.e.) (home
rule eities have bread discretionary pow-
er to amend charters in any manner
consistent with state constitution and
general laws of state).

The Court is aware of other states in the
laboratory of demoeracy in which municipali-
ties have passed term limits provisions, only
to have them invalidated by state courts in
those jurisdictions.® For example, Minne-
apolis Term Limits Coalition v. Keefe, 535
N.W.2d 306, 309 (Minn.1995), held the pro-
posed amendment to limit terms went be-
yond the legislative authority granted by the
Minnesota Constitution. Although Axticle
XII, Section 3 of that eonstitution authorized

unconstitutional an amendment to the Arkansas
constitution which precluded persons who
served a certain number of terms in the United
States Congress from having their names placed
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the establishment of “qualifications” for of-
fice, the court found a “term limit” to be an
“cligibility” requirement, the addition of
which was not authorized under Article VII,
Section 6 of the state’s constitution. Id.
Minnesota does not have language similar to
Tex LocaL Gov't Copg ANN. § 26.041 (Vernon
1988), allowing a city to “prescribe the quali-
fications, duties, and tenure of office for offi-
cers” and Tex.ELEC.CODE ANN.
$ 141.001(a)(6) (Vernon 1986), allowing a city
to legislate “other eligibility requirements”
for elected office. See generally Cottrell v.
Santillanes, 120 N.M. 867, 371, 901 P.2d 785,
789 (App.), cert. demied, 120 N.M. 213, 900
P2d 962 (N.M.1995); Polis ». City of La
Palma, 10 Cal.Appdth 25, 26-3¢, 12 Cal
Rptr.2d 322, 323-25 (1992); Steinkamp v
Teglia, 210 Cal.App.3d 402, 404-05, 258 Cal.
Rptr. 265, 266-67 (1989); Younger v. Board
of Supervisors, 93 Cal.App.3d 864, 867-73,
155 Cal.Rptr. 921, 923-27 (1979) (cases invali-
dating term limit ordinances). Those cases
are distinguishable because of state constitu-
tional and statutory provisions different from
the Texas scheme.

Other courts have held term limits consti-
tutional based upon language similar to the
Texas Constitution and statutes. In Roth v.
Cuevas, 158 Mise.2d 238, 248, 603 N.Y.S.2d
962, 969, affd, 82 N.Y.2d 791, 604 N.Y.S.2d
551, 624 N.E.2d 689 (1993), the court held the
proposed amendment to limit terms of office
of elected city officials was not beyond the
legislative authority granted by the New
York Constitution and Municipal Home Rule
Law providing for local governments to re-
tain the power to adopt and amend municipal
laws relating to “[tThe powers, duties, qualifi-
cations, number, mode of selection and re-
moval, terms of office, compensation, hours
of work, protection, welfare and safety of its
officers and employees.”

This Court holds Sar Antonic Ordinance
73584 is not unharmonious with Texas consti-
tutional and statutory authority.

on the ballot for election to Congress. The Court
explained that states may not impose qualifica-
tions for offices of United States representative
or United States senator in addition to those set
forth by the federal constitution. Jd. at —, 115
S.Ct. at 1871. Thomton is distinguishable be-
cause:
1) Ordinance 73584 does not seck to impose
limits on State legislators analogous to a

CONCLUSION

Those who believe the Ordinance a malig-
nancy on the body politic may have to await
the appearance of symptoms to attempt per-
suasion of a majority to perform corrective
surgery at the ballot box. The Court has
addressed voting rights standing and has
applied the appropriste standards of review,
presumptions of validity and burdens of
proof. The Court does not find Ordinance
73584 constitutionally or statutorily unrea-
sonable, ecapricious, arbitrary or invidiously
and illegally discriminatory. Defendant’s
Motion for Summary Judgment is GRANT-
ED and plaintiffs Motion for Summary
Judgment is DENIED without prejudice to a
proper party asserting a Voting Rights Act
claim.

JUDGMENT IS ORDERED ENTERED
in favor of the City of San Antenio.

(G EKeY NUMBER SYSTEM )

w
E
s
T

Thomas R. HARGROVE, Susan Hargrove,
Miles Hargrove, T. Geddie Hargrove, Ra-
ford Hargrove, and Raford Hargrove as
Attorney in Fact for Thomas Hargrove

A\

UNDERWRITERS AT LLOYD'S, LON-
DON, Professional Indemnity, Agency,
Inc., and Corporate Risk International.

No. Civil Action G-95-674.

United States District Court,
S.D. Texas,
Galveston Division.

Aug. 21, 1996.

Family of employee who was kidnapped
by Colombian guerrillas brought suit against

state imposing limits on a member of Con-
gress as in Thomton; and

2) The Texas Constitution and statutes cited
herein do not deny and explicitly reiterate
the power to define the tenure of office for
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Ann. § 26.041 (Vernon 1988).



