CASAREZ v. VAL VERDE COUNTY

847

Cite as 957 F.Supp. 847 (W.D.Tex. 1997)

US. v. Chavez-Villarreal, 3 F.3d 124, 127
(6th Cir.1993). The voluntariness of the con-
sent does not remove the taint of an illegal
detention if it is the product of that detention
and not an independent act of free will. Id.
at 128.

The three factors set out in Brown v
Illinois, 422 U.S. 590, 60304, 95 S.Ct. 2254,
2261-62, 45 L.Ed.2d 416 (1975) apply: “Q)
the temporal proximity of [the Fourth
Amendment violation] and consent, (2) inter-
vening circumstances, and (3) the purpose
and flagrancy of the official misconduct.”
United States v. Kelley, 981 F.2d 1464, 1471
(5th Cir.), cert. denied, 508 U.S. 944, 113
S.Ct. 2427, 124 L.Ed.2d 647 (1993). The
Court finds that the consent of defendant
was given within a very short time after the
illegal stop, that there were no intervening
circumstances that would remove the taint,
and that the actions of the officers in precip-
itating the traffic violation were flagrant.
The consent was therefore the product of the
unconstitutional detention and was not an
independent act of free will. The illegality of
the initial stop poisons the fruits of the sub-
sequent search. Accordingly,

IT IS ORDERED that defendant’s Motion
to Suppress Evidence is hereby GRANTED.
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Jan. 24, 1997.

Voter filed election contest contending
that election officials unlawfully allowed mail

in voters to cast ballots and vote in local
elections for sheriff and eounty commissioner
by use of Federal Post Card Application
(FPCA) law, and voter sought preliminary
injunction preventing local officials from as-
suming office pending resolution of election
contest. Elected local official who intervened
filed motion for dismissal. The District
Court, Biery, J., held that: (1) abstention
from considering merits of claims pending
judgment in state court actions was warrant-
ed; (2) stay of case pending determination of
state court proceedings was warranted; (3)
voter showed substantial likelihood of success
on claim that FPCA ballots, cast primarily by
military members, should not have been
counted in local races because voters failed to
meet Texas election law residency require-
ments; and (4) voter established substantial
likelihood of success on claim that FPCA
ballots diluted Hispanic vote in violation of
Voting Rights Act.

Preliminary injunction granted,
abated, and motion to dismiss denied.

case

1. Federal Courts 52

District court abstained from addressing

~ merits of claims that voter’s federal voting

rights were violated by permitting approxi-
mately 800 military members to vote as ab-
sent voters in elections for local offices pend-
ing judgment in state court election contest
actions; case raised serious questions of
whether absent voters were legal residents
under Texas law, and determinations in state
court elections contests may moot voter’s
federal claims. Voting Rights Act of 1965,
§ 2,42 US.C.A § 1972,

2. Federal Courts =65

District court stayed voter’s federal vot-
ing rights case pending determination of
state court proceedings, given that two feder-
al statutes, the Voting Rights Act and the
Federal Post Card Application (FPCA) law,
may require federal court, as opposed to
state court, interpretation. Voting Rights
Act of 1965, § 2, 42 U.S.C.A. § 1973; Uni-
formed and Overseas Citizens Absentee Vot-
ing Act, § 102, 42 U.S.C.A. § 1973ff-1.
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3. Injunction &=138.1

To obtain preliminary injunction, plain-
tiff must show substantial likelihood of suc-
cess on merits, substantial threat of irrepa-
rable injury if injunction is not granted,
threatened injury to movant outweighs inju-
ry to nonmovant, and granting of prelimi-
nary injunction will not disserve public inter-
est.

4. Elections &=12(1)

Under Voting Rights Act, state political
subdivision cannot impose any practices or
procedures which result in denial or abridg-
ment of right to vote of any citizen who is
member of protected class of racial and lan-
guage minorities. Voting Rights Act of 1965,
§ 2(a), 42 U.S.C.A. § 1973(a).

5. Elections ¢=12(1)

Proof of discriminatory intent is not re-
quired to establish violation of Voting Rights
Act which prohibits imposition of practices or
procedures which result in denial or abridg-
ment of right to vote of any citizen who is
member of protected class of racial and lan-
guage minorities. Voting Rights Act of 1965,
§ 2(a), 42 U.S.C.A. § 1973(a).

6. Elections =74

Pursuant to the Federal Post Card Ap-
plication (FPCA) law and Texas state elec-
tion laws, military service members may vote
in Texas local elections only if they are resi-
dents of county in which the vote is cast.
Uniformed and Overseas Citizens Absentee
Voting Act, §§ 102, 106, 107, 42 U.S.C.A.
§§ 1973ff-1, 1973ff-5, 1973ff-6; V.T.C.A.
Election Code §§ 101.001, 101.003.

7. Elections &=72

Under Texas law, when a voter is absent
from community, intent to return alone will
not suffice to create residency; rather, intent
must be coupled with other evidence that
such intent is “bona fide.” V.T.C.A. Election
Code § 1.015.

8. Injunction ¢=138.51

Voter seeking to obtain preliminary in-
Jjunction preventing sheriff-elect and county
commissioner-elect from assuming office
pending resolution of lawsuit contesting elec-
tion results established substantial likelihood
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of success on her claim that approximately
800 Federal Post Card Application (FPCA)
ballots, which were cast primarily by mem-
bers of military, should not have been count-
ed in local races because voters failed to
meet Texas election law residency require-
ments. Uniformed and Overseas Citizens
Absentee Voting Act, §8 102, 106, 107, 42
U.S.C.A. §§ 1973ff-1, 1973ff-5, 1973ff-6;
V.IT.C.A. Election Code §§ 1.015, 11.001,
11.002, 101.001, 101.003.

9. Elections ¢12(9.1)

Voter seeking preliminary injunction
prohibiting sheriff-elect and county commis-
sioner-elect from assuming office pending
resolution of action contesting election re-
sults establish substantial likelihood of suc-
cess on her claim that influx of approximately
800 Federal Post Card Application (FPCA)
ballots, cast primarily by military members,
diluted the Hispanic vote in violation of § 2
of the Voting Rights Act. Voting Rights Act
of 1965, § 2, 42 U.S.C.A. § 1973; Uniformed
and Overseas Citizens Absentee Voting Act,
§8 102 to 107, 42 U.S.C.A. §§ 1973ff to
1973ff-6.

10. Elections &=12(9.1)

Injunction &=138.51

For purposes of preliminary injunction,
voter would be irreparably harmed by elect-
ed local officials taking office as a result of
absentee votes improperly allowed in viola-
tion of Texas election laws and the Voting
Rights Act. Voting Rights Act of 1965, § 2,
42 US.C.A. § 1973; Uniformed and Over-
seas Citizens Absentee Voting Act, §§ 101 to
107, 42 US.CA. §§ 1973ff to 1973ff-6;
V.IT.CAA. Election Code §§ 11.001, 11.002,
13.001, 101.001, 101.003.

11. Elections &12(9.1)

Injunction €=138.51

For purposes of preliminary injunction,
threatened injury to voter from elected local
officials taking office as a result of votes
improperly allowed in violation of Texas elec-
tion laws and the Voting Rights Act out-
weighed the threatened injury to county and
elected local officials who would be enjoined
from taking office by injunction. Voting
Rights Act of 1965, § 2, 42 U.S.C.A. § 1973;
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Uniformed and Overseas Citizens Absentee
Voting Act, §§ 101 to 107, 42 U.S.C.A.
§§ 1973ff to 1973ff6; V.T.C.A. Election
Code §§ 11.001, 11.002, 13.001, 101.001,
101.003.

12. Elections &12(9.1)
Injunction &=138.51

Maintaining status quo of local elected
officials through a preliminary injunction,
pending resolution of election contest action,
would not disserve public interest in voter’s
action claiming that local officials were elect-
ed as a result of votes improperly allowed in
violation of the Texas election laws and the
Voting Rights Act. Voting Rights Act of
1965, § 2, 42 U.S.C.A. § 1973; Uniformed
and Overseas Citizens Absentee Voting Act,
§8 101 to 107, 42 U.S.C.A. §§ 1973ff to
1973ff-6; V.T.C.A. Election Code §§ 11.001,
11.002, 13.001, 101.001, 101.003.

Alpha Hernandez, Del Rio, TX, David R.
Richards, Gray & Becker, Austin, TX,
George Joseph Korbel, Texas Rural Legal
Aid, San Antonio, TX, for Jovita Casarez.

Ana M. Markowski, County Attorney’s Of-
fice, Del Rio, TX, for Val Verde County,
Maria Elena Cardenas.

Richard F. Gutierrez, Del Rio, TX, Ralph
A. Lopez, Lopez, Lotz, Pauerstein & Stahl,
San Antonio, TX, Jonathan D. Pauerstein,
Lopez, Lotz, Pauerstein & Stahl P.C., San
Antonio, TX, for D'Wayne Jernigan.

Thomas Edward Quirk, Quirk & Mansell,
P.C., San Antonio, TX, for Murry M. Kachel.

Murry M. Kachel, Del Rio, TX, pro se.

Judith A. Sanders-Castro, San Antonio,
TX, Robert Garza, Del Rio, TX, for Oscar
Gonzalez, Jr., Frank Coronado.

Javier Aguilar, Special Asst. Attorney
General, Austin, TX, for State of Texas.

ORDER REGARDING ABSTENTION
PENDING STATE COURT ACTIONS
AND PRELIMINARY INJUNCTION

BIERY, District Judge.

There is tumult in the body politic of Val
Verde County, Texas, resulting in a cloud

over the offices of Sheriff and County Com-
missioner of Precinet 1. Were there a magic
judicial wand, the Court would require the
residents to be reconciled to live in rap-
prochement rather than be ravaged by ran-
cor. But there is no such scepter. Having
listened to the cacophony of claims and coun-
terclaims, the Court will rule on the prelimi-
nary injunction issue based on the law and
the evidence. See FED.R.C1v.P. 52(a); Land-
mark Land Co. v. Office of Thrift Supervi-
sion, 990 F.2d 807, 811 (5th Cir.1993).

It is first apropos to say what the issue is
not: Whether personnel of the United States
military can vote. Clearly, the sacred fran-
chise our armed services protect can be exer-
cised by the protectors. This the Congress
has provided, subject to state election laws,

in the Federal Post Card Application
(“FPCA”) law. 42 US.C. §§ 1973ff to
1973£f-6.

THE ISSUES

Instead, the question is: Where legally
may mobile minions of military members
mark ballots for local offices? For the an-
swer, the federal courts are directed to look
to the election law of the state where the
controversy arises, in this instance the Texas
Election Code and Texas state court inter-
pretation thereof. See 42 U.S.C. § 1973{f-6
(each state shall permit person in military or
spouse of someone in military who is “other-
wise qualified to vote” to use Federal Post
Card Application to request absentee ballot);
TexELec.CopE AnN. § 101.001 (Vernon
Supp.1997) (person in military or spouse of
someone in military is eligible for early vot-
ing in Texas if person “is qualified to vote in
this state, or if not registered to vote in this
state would be qualified if registered”); Id.
§§ 11.002, 13.001 (“qualified voter” means
person is registered to vote and is resident
of county in which application for registration
is made) (emphasis added); Id. § 1.015 (Ver-
non 1986) (a voter’s “residence” is “one’s
home and fixed place of habitation to which
he intends to return after any temporary
absence”™); Alvarez v. Espinoza, 844 S.W.2d
238, 247 (Tex.App.—San Antonio 1992, writ
dism’d w.0.j.); Rodriguez v. Thompson, 542
S.W.2d 480, 483 (Tex.Civ.App.—El Paso
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1976, no writ); Atkinson v. Thomas, 407
SWwW2ad 234, 23747 (Tex.Civ.App.—Austin
1966, no writ); Guerra v. Pena, 406 SW.2d
769, 7T16-77 (Tex.Civ.App.—San Antonio
1966, no writ); McBride v. Cantu, 143
S.w.2d 126, 127-28 (Tex.Civ.App.—San An-
tonio 1940, no writ).

In the event votes were improperly al-
lowed in the challenged races, the corollary
issues are:

1. Did such impropriety dilute the votes
of actual Val Verde county residents and
therefore violate the federal Voting
Rights Act? 42 U.S.C. § 1973.

2. Do concentrations of improper absen-
tee votes violate constitutional concepts
of “one man, one vote”? See Baker v.
Carr, 369 U.S. 186, 207-08 [82 S.Ct. 691,
704-05, 7 L.Ed.2d 6631 (1962). See also
Apple Barrel Prods., Inc. v. Beard, 730
F.2d 384, 388-89 (5th Cir.1984) (court
may consider unpleaded issues raised
and argued at preliminary injunction
hearing).

BACKGROUND

Texas has a colorful history of heated,
close, and problematic elections. See e.g.
JoBN E. CLArk, THE FaLL oF THE DUKE oOF
DuvaL (1995); Alvarez, 844 SW.2d at 241;
Rodriguez, 542 S.W.2d at 482; Atkinson, 407
S.W.2d at 237; Guerra, 406 SW.2d at 771-
72; MecBride, 143 SW.2d at 127. In a good
faith effort to ensure access to the laboratory
of democracy, the legislative branch passed
two statutes which are now juxtaposed for
interpretation by the judicial branch:

a) The Federal Post Card Application law
(to protect right to vote of uniformed
services personnel) (42 U.S.C. § 1973ff—
1;

b) The Voting Rights Act (to protect right
to vote of those historically denied the
same through de jure or de facto action)
(H.R.REP. No. 439, 89th Cong., 1st Sess.
6 (1965), reprinted in 1965 U.S.C.C.A.N.
2437, 2471) (devices used to deny the
right to vote because of race or color
include stuffing ballot boxes, casting
votes for deceased persons, casting mul-
tiple ballots, threatening and coercing

957 FEDERAL SUPPLEMENT

voters, destroying ballots, willfully mis-
counting ballots, and buying votes).

Mr. Oscar Gonzalez, Jr. was appointed
sheriff to fill the unexpired term of the re-
tired sheriff. Mr. Gonzalez became the
Democratic nominee for the next four year
term to begin January 1, 1997. Mr.
D’'Wayne Jernigan became the Republican
nominee. For replacement of a retiring
county commissioner, Mr. Murry M. Kachel
was selected as the Republican nominee and
Mr. Frank Coronado was chosen as the Dem-
ocratic nominee.

The election of November 5, 1996 produced
these counts:
For Sheriff
D’'Wayne Jernigan: 5,373 votes
Oscar Gonzalez, Jr: 5,106 votes
For County Commissioner Precinct 1
Murry M. Kachel: 1,266 votes
Frank Coronado: 1,153 votes
Prior to the administration of the oaths of

office to Mr. Jernigan and Mr. Kachel, plain-
tiff Jovita Casarez filed suit in federal court
alleging approximately 800 military mail in
ballots were improperly allowed to partici-
pate in the local, as opposed to federal, elec-
tions resulting in a dilution violation of the
Voting Rights Act. 42 US.C. § 1973. The
election in Precinct 1 is of particular import.
Laughlin Air Force Base is located in that
precinet; almost 500 of the 800 absentee
votes in question were cast by persons claim-
ing to be residents of that commissioner’s
precinct. Plaintiff does not challenge the
propriety of the 800 ballots vis-a-vis the fed-
eral contests for President, Vice-President,
United States Senator, and United States
Congress. United States District Judge
H.F. Garcia granted a temporary restraining
order preventing the assumption of office by
Mr. Jernigan and Mr. Kachel until an orderly
review of the facts and law could be accom-
plished.

Pending in state court are two lawsuits
related to this matter. Prior to Ms. Casarez
filing this federal action, Mr. Gonzalez and
Mr. Coronado filed election contests in Val
Verde County contending election officials
unlawfully allowed the mail in voters to cast
ballots and vote in the local elections by the
use of the Federal Post Card Application.
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Mr. Jernigan, Mr. Kachel, Mr. Gonzalez, and
Mr. Coronado have been allowed to inter-
vene.

ABSTENTION DOCTRINE

“[Iln all cases implicating state/federal re-
lations, federal courts ought to intrude into
state affairs no more than is absolutely nec-
essary.” Morrow v. Harwell, 768 F.2d 619,
628 (5th Cir.1985). A federal court should
abstain from deciding cases to avoid needless
conflict with a state’s administration of its
own affairs. See Burford v. Sun Oil Co., 319
U.S. 315, 334, 63 S.Ct. 1098, 1107-08, 87
L.Ed. 1424 (1943). This is especially true in
cases involving state voting law issues.
“[Olur federal system contemplates that
states will be primarily responsible for regu-
lating their own elections.” Curry v. Baker,
802 F.2d 1302, 1315 (11th Cir.1986). Even
when obvious racial discrimination is at work,
voiding the result of a state election is a
“drastie, if not staggering (practice), ... and
therefore a form of relief to be guardedly
exercised.” Bell v. Southwell, 376 F.2d 659,
662 (5th Cir.1967). Federal courts must not,
however, abdicate the decision of federal
questions. Thomas v. Texas State Bd. of
Medical Examiners, 807 F.2d 453, 454 (5th
Cir.1987). The issue of abstention may be
raised sua sponte by the trial court. See
Barichello v. McDonald, 98 F.8d 948, 955
(7th Cir.1996).

Ballas v. Symm, 494 F.2d 1167 (5th Cir.
1974) is instructive. A college student
sought to register to vote in Waller County,
Texas. Id. at 1168. The County Registrar
required the student to complete a “Ques-
tionnaire Pertaining to Residence,” inquiring
into the applicant’s address, ownership of
property, auto registration, phone listing, and
similar matters. Id. After completing the
questionnaire, the registrar found the stu-
dent to be a nonresident and denied him the
right to vote. Id. at 1169.

The student initiated suit in federal court
alleging the questionnaire violated the Voting
Rights Act under federal law. He also chal-
lenged, under Texas statutory law, the regis-
trar’s decision he was a nonresident. The
trial judge made a threshold determination
the questionnaire did not in and of itself

violate federal law; the questionnaire did not
discriminate based on race because all voters
who had moved into the county recently were
required to complete the form. See id. at
1169, 1171. The student’s request for a pre-
liminary injunction was denied. 7d. at 1170.

The court abstained from immediately tak-
ing further action on the case, finding two
principles controlling:

(a) avoiding a decision of a federal consti-

tutional question where the case may be

disposed of [by] questions of state law, and

(b) avoiding needless conflict with the ad-

ministration by a state of its own affairs.

Id. Characterizing the issue as involving the
determination of the student’s residency, it
opined such a determination was properly
one for the state courts under the Texas
Election Code. The court reasoned that if
the student was declared a resident under
state law, his constitutional question would
be moot. In affirming the trial court’s ac-
tions, the Fifth Circuit explained a federal
court is not incorrect in taking initial action
on a federal question, then abstaining from
deciding state election law issues, particular-
ly when the federal voting question may be
rendered moot by subsequent proceedings in
state court. See id. at 1170-72.

[1]1 As in Ballas, plaintiff contends she is
entitled to immediate relief because her fed-
eral voting rights are subject to violation.
This case also raises serious questions of
whether the 800 absent voters are legal resi-
dents under Texas law. Further, determina-
tions in the state court election contests may
moot plaintiff’s federal claims; a new election
is requested, the same relief sought by the
contestors in the pending state litigation.
The Court therefore determines abstention
on the merits pending judgment in the state
court actions is proper.

[2] Intervenor Jernigan moves for dis-
missal pending determination of the state
court proceedings. However, in the interest
of “wise judicial administration,” federal
courts may stay a case involving a question
of federal law where a concurrent state ac-
tion is pending. Colorado River Water Con-
servation Dist. v. United States, 424 U.S.
800, 817, 96 S.Ct. 1236, 1246, 47 ..Ed.2d 483
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(1976); Nakash v. Marciano, 882 F.2d 1411,
1416 (9th Cir.1989). This ensures the federal
forum will remain open if for some reason
the state forum proves to be inadequate.
See generally THE HONORABLE Davip HiITrT-
NER ET AL, RUTTER GROUP PRACTICE GUIDE:
FEDERAL CiviL PROCEDURE BEFORE TRIAL
§ 2:1321.1 (5th Cir. ed. 1996). “Only the
clearest of justifications will warrant dismiss-
al.” Colorado River Water Conservation
Dist, 424 US. at 819, 96 S.Ct. at 1247.
Here, there are two federal statutes (FPCA
and Voting Rights Act) which may need fed-
eral court, as opposed to state court, inter-
pretation. Mr. Jernigan’s invitation to dis-
miss is therefore deeclined.

STANDARD OF REVIEW REGARDING
PRELIMINARY INJUNCTION

[81 The purpose of a preliminary injune-
tion is to preserve the status quo pending
final determination of the lawsuit. Universi-
ty of Tex. v. Camenisch, 451 U.S. 390, 395,
101 S.Ct. 1830, 1834, 68 L.Ed.2d 175 (1981);
Collum v. Edwards, 578 F.2d 110, 112-113
(6th Cir.1978). The decision to grant a pre-
liminary injunction should be treated as the
exception rather than the rule. Mississippi
Power & Light Co. v. United Gas Pipe Line
Co., 760 F.2d 618, 621 (5th Cir.1985); Cal-
houn v. USDA Farm Serv. Agency, 920
F.Supp. 696, 699 (N.D.Miss.1996) (quoting
Cherokee Pump & Equip., Inc. v. Aurora
Pump, 38 F.3d 246, 249 (5th Cir.1994)). In
order to obtain a preliminary injunction,
plaintiff must show: (1) a substantial likeli-
hood of suceess on the merits; (2) a substan-
tial threat of irreparable injury if the injunc-
tion is not granted; (3) the threatened injury
to the movant outweighs the injury to the
nonmovant; and (4) the granting of the pre-
liminary injunction will not disserve the pub-
lc interest. Rodriguez v. United States, 66
F.3d 95, 97 (6th Cir.1995) (citing Canal Auth.
v. Calloway, 489 F.2d 567, 572 (5th Cir.
1974)), cert. denied, — U.S. , 116 S.Ct.
1058, 134 L.Ed.2d 202 (1996); see Landmark
Land Co., 990 F.2d at 810. Because a pre-
liminary injunction is considered an extraor-
dinary remedy, the plaintiff’s failure to meet
her burden on any one of the above listed
factors is sufficient for the denial of the
igsuance of the injunction. Calhoun, 920
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F.Supp. at 699 (quoting Cherokee Pump &
Equip., 38 F.3d at 249). The district court’s
determination will be reversed only upon a
showing of abuse of discretion. Ingebretsen
v. Jackson Public Sch. Dist., 88 ¥.3d 274, 278
(bth Cir.1996), cert. denied, — U.S. ——,
117 8.Ct. 388, 136 L.Ed.2d 304 (1996).

THE VOTING RIGHTS ACT

[4] Section 2(a) of the Voting Rights Act,
as amended, provides:

No voting qualification or prerequisite to
voting or standard, practice, or procedure
shall be imposed or applied by any State
or political subdivision in a manner which
results in a denial or abridgement of the
right of any citizen of the United States to

vote on account of race or color. ...

42 U.S.C. § 1973(a). A state political subdi-
vision cannot impose any practices or proce-
dures which “result in the denial or abridg-
ment of the right to vote of any citizen who is
a member of a protected class of racial and
language minorities.” Thornburg v. Gingles,
478 U.S. 30, 43, 106 S.Ct. 2752, 2762, 92
L.Ed2d 25 (1986). Section 2(b) provides:

A violation of subsection (a) is established
if, based on the totality of circumstances, it
is shown that political processes leading to
nomination or election ... are not equally
open to participation by members of a
[protected class] ... in that its members
have less opportunity than other members
of the electorate to participate in the politi-
cal process and to elect representatives of
their choice.

42 US.C. § 1973(b). Voting Rights Act leg-
islative history manifests congressional intent
that private parties have a right of action to
enforce their rights under section 2. S.REp.
No. 417, 97th Cong., 2d Sess. 30 (1992), re-
printed in 1982 U.S.C.C.A.N. 177, 204.

[6] Although Congress specifically pro-
vided the extent to which members of a
protected class have been elected to office is
one circumstance that may be considered,
nothing in section 2 establishes a right to
have members of said class elected in num-
bers equal to their proportion in the popula-
tion. Thornburg, 478 U.S. at 43, 106 S.Ct. at
2762. The Senate Report accompanying the
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1982 amendments to the Voting Rights Act
states that inquiry must be made into wheth-
er “as a result of the challenged practice or
structuref,] plaintiffs do not have an equal
opportunity to participate in the political pro-
cesses and to elect candidates of their
choice....” S.Rep. No. 417, reprinted in
1982 U.S.C.C.AN. at 206. Proof of discrimi-
natory intent is no longer required. Chisom
v. Roemer, 501 U.S. 380, 395, 111 S.Ct. 2354,
115 L.Ed.2d 348 (1991). Plaintiff contends
the influx of the 800 FPCA votes in the local
races, cast by military personnel who are
allegedly not residents and have no claim to
residence in Val Verde County, resulted in
dilution of Hispanic votes and therefore vio-
lated section 2 of the Voting Rights Act. See
42 U.S.C. 1973; Thornburg, 478 U.S. at 43,
106 S.Ct. at 2762.

TEXAS STATE LAW VOTING
REQUIREMENTS

A.  Non-Military Persons Voting in Texas

Texas law sets out the qualifications for a
person to vote. Among other things, a per-
son must be eighteen, a United States citi-
zen, a resident of Texas, and registered to
vote in Texas. TexELEC.CODE ANN. § 11.002
(Vernon Supp.1997). It is not just registra-
tion which qualifies someone to vote in Tex-
as, however. See id. A voter must be both
“registered” and “qualified” to vote on the
day the vote is cast. Id. § 11.001 (Vernon
1986). Generally, to be eligible for registra-
tion, one must be “a resident of the county in
which application for registration is made.”
Id. § 13.001 (Vernon Supp.1997). To be
qualified, one must be a “resident” of the
“territory covered by the election” at the
time he or she there attempts to vote. Id.
§§ 11.001 (Vernon 1986), 11.002 (Vernon
Supp.1997). Even if one is registered to
vote, the registration is ineffective if the per-
son has moved to a different county. See id.
§8 11.001 (Vernon 1986), 11.002 (Vernon
Supp.1997), 13.001 (Vernon Supp.1997).

The statutes provide in relevant part:
Sec. 11.001. Eligibility to Vote

Except as otherwise provided by law, to
be eligible to vote in an election in this
State, a person must:

(1) be a qualified voter as defined by
Section 11.002 on the day a person offers
to vote;

(2) be a resident of the territory covered
by the election for the office or measure on
which the person desires to vote; and

(3) satisfy all other requirements for
voting prescribed by law for the particular
election.

TeEx.ELEC.CODE ANN. § 11.001 (Vernon 1986).
Sec. 11.002. Qualified Voter

In this code, “qualified voter” means a
person who:

(1) is 18 years of age or older;
(2) is a United States citizen;

(5) is a resident of this State; and
(6) is a registered voter.

TexELEC.CoDE ANN. § 11.002 (Vernon Supp.
1997) (emphasis added).

Sec. 13.001. Eligibility; Manner of Apply-
ing for Registration

(a) To be eligible for registration as a
voter in this State, a person must:

(1) be 18 years of age or older;
(2) be a United States citizen;

(5) be a resident of the county in which
applieation for registration is made. ...

Tex ELec.CopE ANN. § 13.001 (Vernon Supp.
1997) (emphasis added).

B.  Military Persons Voting in Texas

Texas election law has a special provision
for absentee voting by military persons and
their dependents. TEXELEC.CODE ANN.
§ 101.001 (Vernon Supp.1997). Instead of
being both qualified and registered, a mili-
tary voter requesting an absentee ballot need
only be qualified to vote. Id. Texas law
provides that such persons be qualified to
vote, and either registered to vote in Texas
or qualified to vote, if not registered. Id.
(emphasis added). Thus, a military voter
need not be registered in Texas, but he or
she must be a legal resident of the voting
precinet in which the military voter seeks to
vote. See id. §§ 101.001 (Vernon Supp.1997),
11.001 (Vernon 1986), 11.002 (Vernon Supp.
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1997), 13.001 (Vernon Supp.1997). If a mili-
tary voter is registered to vote in Val Verde
County, then the FPCA request operates as
a request for an absentee ballot. See TEX.
ELec.CobE ANN. § 101.003 (Vernon Supp.
1997). If the person is not registered to vote
in Val Verde County, but would be qualified
to vote if registered, the federal application
operates as a temporary voter registration
for the election in question. See id.

Section 101.001 of the Texas Election
Code, relating to the use of the FPCA, pro-
vides:

Sec. 101.001. Eligibility

A person is eligible for early voting by
mail as provided by this chapter, if:

(1) the person is qualified to vote in this
state or, if not registered to vote in this
state, would be qualified if registered; and

(2) the person is:

(A) a member of the armed forces of the

United States, or the spouse or a depen-
dent of a member; ....

TexELEc.CopE ANN. § 101.001 (Vernon

Supp.1997).

Sec. 101.003. Forms and Contents of Ap-
plication

(a) An application for a ballot to be vot-
ed under this chapter must:

(1) be submitted on an official federal
postcard application form; and

(2) include the information necessary to
indicate that the applicant is eligible to
vote in the election for which the ballot is
requested. :

(b) In this chapter, “federal posteard ap-
plication” means an application for a ballot
to be voted under this chapter submitted
on the official federal form prescribed un-
der the Federal Voting Assistance Act of
1955.

TExELEC.CODE ANN.
Supp.1997).

§ 101.0038 (Vernon

FEDERAL LAW APPLYING TO VOTERS
IN THE MILITARY

The Uniformed and Overseas Citizens Ab-
sentee Voting Act (sometimes referred to as
“the Act”), or the FPCA law, is codified at 42
U.S.C. §§ 1973ff to 1973ff-6. The statute
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applies only to military personnel voting for
federal office and then only if the voter
relying on it “is otherwise qualified to vote”
in the state. 42 U.S.C. §§ 1973ff-1, 1973ff-5
(emphasis added). The Act provides as fol-
lows:

See. 1973ff-1.
Each state shall—

(1) permit absent uniformed services
voters and overseas voters to use absentee
registration procedures and to vote by ab-
sentee ballot in general, special, primary,
and runoff elections for Federal office;

State Responsibilities

(2) accept and process, with respect to
any general, special, primary, or runoff
election for Federal office, any otherwise
valid voter registration applieation from an
absent uniformed services voter or over-
seas voter, if the application is received by
the appropriate State election official not
less than 30 days before the election; and -

(3) permit overseas voters to use Feder-
al write-in absentee ballots ... in general
elections for Federal office.

42 U.B.C. § 1973ff-1 (emphasis added).
Sec. 1973ff-6. Definitions
As used in this subchapter, the term

(1) “absent uniformed services voter”
means—

(A) a member of a uniformed service on
active duty who, by reason of such active
duty, is absent from the place of residence
where the member is otherwise qualified to
vote;

(B) a member of the merchant marine
who, by reason of service in the merchant
marine, is absent from the place of resi-
dence where the member is otherwise
qualified to vote; and

(C) a spouse or dependent of a member
referred to in subparagraph (A) or (B),
who, by reason of the active duty or ser-
vice of the member, is absent from the
place or residence where the spouse or
dependent is otherwise qualified to vote;

(3) “Federal office” means the office
of President or Vice President, or of
Senator or Representative in, or Dele-
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gate or Resident Commissioner to, the
Congress; . ...

42 U.S.C. § 1973ff—6 (emphasis added).

In summary, pursuant to Texas and feder-
al statutory voting law, merely being in the
military and having been stationed in Val
Verde County at Laughlin Air Force Base
does not confer the right to vote in Val Verde
County forever. The FPCA law does not
create the right to vote; it only mandates
that states provide procedures simplifying
the way a person who is in the military and is
“otherwise qualified to vote” may request a
ballot and vote absentee. Id § 1973ff-
6(1)(B). The person’s legal residence deter-
mines whether the individual may vote for
federal office only or both local and federal
officials. ‘

SUPREME COURT PRECEDENT

The United States Supreme Court has also
indicated a member of the military is on the
same footing as any other person who seeks
to vote in Texas. In Evans v. Cornman, 398
U.S. 419, 421-22, 90 S.Ct. 1752, 1754-55, 26
L.Ed2d 370 (1970), the Court relied upon
Carrington v. Rash, 380 U.S. 89, 8 S.Ct.
775, 13 L.Ed.2d 675 (1965), to hold that per-
sons who live within the geographical bound-
aries of a state, and are treated for all other
‘purposes as if they were state residents, may
not be prohibited from voting solely because
they reside on a federal reservation. The
Court pointed out, however:

Maryland may, of course, require that “all

applicants for the vote actually fulfill the

requirements of bona fide residence.”

Carrington v. Rash, 380 U.S. 89, 96 [85

S.Ct. 715, 780, 13 L.Ed.2d 675] (1965).

“But if they are in fact residents, with the

intention of making [the state of Maryland]

their home indefinitely, they, as all other
qualified residents, have a right to any
equal opportunity for political representa-

tion.” Id. at 94.

Evans, 398 U.S. at 421, 90 S.Ct. at 1754.

In Carrington, the Court considered the
federal constitutionality of Texas constitu-
tional and statutory provisions which created
an irrebuttable presumption that members of
the military could not vote in Texas elections.
380 U.S. at 90, 85 S.Ct. at 777. Article VI,

Section 2, of the Texas Constitution in 1964
provided:

Any member of the Armed forces of the
United States or component branches
thereof, or in the military service of the
United States, may vote only in the county
in which he or she resided at the time of
entering such service so long as he or she
is a member of the Armed Forces.

Id. at n. 1 Sergeant Carrington filed a writ of
mandamus to compel the El Paso Republican
County Chairman to determine whether the
sergeant was a qualified elector for the pur-
pose of voting in the May 2, 1964 Republican
Primary. See id. The record demonstrated
Sergeant Carrington had resided in El Paso
for many years, intended to make it his home
permanently, lived in a house which he
owned with a wife and children, paid proper-
ty taxes in Texas, had his automobile licensed
in Texas, and was the proprietor of a small
business in El Paso. Id. at 91, 85 S.Ct. at
777. “But for his uniform,” the State con-
ceded Sergeant Carrington was eligible to
vote in El Paso County, Texas. Texas de-
fended its restriction on voting by members
of the military by arguing it had “a legiti-
mate interest in immunizing its elections
from the concentrated balloting of military
personnel, whose collective voice may over-
whelm a small local civilian community.” Id.

at 93, 85 S.Ct. at 778.

[6] The Supreme Court acknowledged
“protecting the franchise from infiltration by
[persons who] will be within the state for
only a short period of time” is a valid exer-
cise of Texas’ state power, but refused to
allow the absolute prohibition against voting
by anyone in the military.

We stress—and this is a to be theme reit-
erated—that Texas has the right to re-
quire that all military personnel enrolled to
vote be bona fide residents of the commu-
nity. But, if they are in fact residents,
with the intention of making Texas their
home indefinitely, they, as all other quali-
fied residents, have a right to an equal
opportunity for political representation.

Carrington, 380 U.S. at 93-94, 85 S.Ct. at 779
(emphasis added). It was explained:
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We recognize that special problems may be
involved in determining whether service-
men have actually acquired a new domicile
in a State for franchise purposes. We
emphasize that Texas is free to take rea-
sonable and adequate steps, as have other
states, to see that all applicants for the
vote actually fulfill the requirements of
bona fide residence.

Id. at 96, 85 S.Ct. at 780 (emphasis added)
(footnote omitted). Reading Fvans and Car-
rington together with Texas state election
law and the federal postcard statutes, the law
is settled that service members may vote in
Texas local elections only if they are resi-
dents of the county in which the vote is cast.

TEXAS RESIDENCY REQUIREMENTS
A. The Texas Election Code

The Texas Election Code describes resi-
dency and qualification to vote:

See. 1.015. Residence

(a) In this eode, “residence” means dom-
icile, that is one’s home and fixed place of
habitation to which he intends to return
after any temporary absence.

(b) Residence shall be determined in ae-
cordance with the common-law rules, as
enunciated by the courts of this state, ex-
cept as otherwise provided by this code.

(e) A person does not lose his residence
by leaving his home to go to another place
for temporary purpose only.

(d) A person does not acquire a resi-
dence in a place to which he has come for
temporary purposes only and without the
intention of making that place his
home. ...

TexELEC.CoDE ANN. § 1.015 (Vernon 1986).
Sec. 1.005. Definitions
In this code:

(16) “Registered voter” means a person
registered to vote in this state whose reg-
istration is effective.

(A7) “Residence address” means the
street address and any apartment number,
or the address at which mail is received if
the residence has no address, and the city,
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state, and zip code that corresponds to a
person’s residence. . ..

TEX.ELEC.CoDE ANN. § 1.005 (Vernon 1986).

B. Texas Case Law

In order to qualify as a resident, the per-
son must demonstrate ties to the community.
The San Antonio Court of Appeals referred
to this as a “presence” for the purpose of
voting:

The supreme court has stated that “voli-
tion, intention and action” are “equally
pertinent” elements to consider. “Neither
bodily presence alone nor intention alone
will suffice to create the residence, but
when the two coincide at that moment the
residence is fixed and determined.” Mills
v. Bartlett, 377 SW.2d 636, 637 (Tex.1964).
Thus, under the statute the election offi-
cials are to focus on the voter’s “home and
fixed place of habitation.” Intention and
presence are important evidentiary factors,
and a temporary move from one place to
another will neither create a new residence
nor lose an old one. In assessing pres-
ence, the cases have considered such con-
duct as where the voter sleeps and keeps
clothes and furniture, and the length of
time spent in the alleged residence.

Alvarez v. Espinoza, 844 SW.2d 238, 247
(Tex.App—San Antonio 1992, writ dism’d
w.0.j.) (citation omitted). Specific examples
of conduct which the Texas courts have found
relevant to assessing presence are:

* Air Force Captain, although stationed in
another state, owned no property there,
continued to vote in county, and regular-
ly stayed with his wife’s parents while on
furlough. Rodriguez v. Thompson, 542
S.W.2d 480, 484 (Tex.Civ.App.—El Paso
1976, no writ);

* Air Force Captain’s wife grew-up in
county, lived with her parents there
while her husband was stationed over-
seas, and continued to vote in county.
Id. at 484-85;

* The voter was registered with the county
draft board and called to service by if,
and after returning from the Army, the
voter practiced law in the county, filed
his income tax from there, and was twice
a delegate from the county to the State
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Democratic Convention. Atkinson v.
Thomas, 407 SW.2d 234, 239 (Tex.Civ.
App.—Austin 1966, no writ);

* The voter sleeps and keeps clothes and
furniture at a certain location. Alvarez,
844 S.W.2d at 24T7;

* The voter receives mail at a certain loca-
tion. Id.; Atkinson, 407 SW.2d at 239;

* The voter spends a considerable amount
of time at one place. Alvarez, 844
S.W.2d at 247;

* The voter claims a location as his perma-
nent residence. Id.;

* Testimony the voter intends to return to
the precinet to live when he can find a
house there. Id.;

*The voter is a full time college student,
his mother still lives within the district,
and he comes home for summers and
spring breaks. Alvarez, 844 SW.2d at
24T,

* One works elsewhere only seasonally,
spends about half of each year at a
house in the precinet, and still has furni-
ture and clothes in this house. Guerra
v. Pena, 406 SW.2d 769, 777 (Tex.Civ.
App.—San Antonio 1966, no writ);

* The voter maintains a bank account and
a car registration and owns a house in
the precinct which he declared to be his
homestead. Rodriguez, 542 S.W.2d at
483.

* The voter and her husband claim the
county where they own a furnished
home as their residence, and testify an-
other county is not and has not been
their home; when their children finished
school they stated they would ecome back
to their home in the county, they paid
taxes in the county, and further stated
they voted in every election for about
twenty-four years in the county before
moving to simplify the education of the
children and had not voted elsewhere.
McBride v. Cantu, 143 S.W.2d 126, 127-
28 (Tex.Civ.App.—San Antonio 1940, no
writ);

* Each of the migrant worker voters main-
tained a permanent residence in one of
the precincts and was gone only a part

of the year because of his work. Guer-
ra, 406 SSW.2d at 776;

* The voter was working in another county
while seeking employment in the county
where he lived. Id. at 776-77.

* The voter worked four or five months for
a construction company in another state.
Id. at T77;

*The voter was temporarily out of the
county nursing her sick husband. Id.

Each of these cases looked to family ties,
economie relationship, frequent return, prop-
erty ownership, physical presence, and other
indicia as indication of “presence.”

[71 One of the key factors in determining
the residence of a voter is the length of time
one has been absent from the place in which
one seeks to vote. When a voter is absent
from the community, an intent to return
alone will not suffice to create residency.
Slusher v. Streater, 896 S.W.2d 239, 246 (Tex.
App.—Houston [1st Dist.] 1995, no writ).
The intent must be coupled with other evi-
dence that such intent is “bona fide.” See
Carrington, 380 U.S. at 96, 85 S.Ct. at 780.
For example, the temporary absences cited
by the court in Guerra v. Pena, 406 SW.2d
at 776-77, did not destroy residency because
of additional evidence the voters had main-
tained homes or rented rooms in the county,
and all kept furniture or clothes in their
county residences. A minister was not a
resident of the county because he had re-
signed his position, was currently a minister
in another county, and there was no evidence
he intended to return to his former county
after he resigned. Clark v. Stubbs, 131
SW.2d 663, 66667 (Tex.Civ.App.—Austin
1939, no writ). An absent husband and wife
do not remain residents of a community un-
less additional evidence exists which demon-
strates an intent to return:

Mrs. Rutledge left Loving County and

went to San Angelo almost a year before

the election ... she rented a house there.

Mr. Rutledge left [four months before the

election] and ... leased a place in Irion

County from his mother for ... three

years and was living there with his family

at the time of the election.... [Mr.] Rut-
ledge and his wife [conceded that they] had
lived in two other counties after leaving
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Loving County ... [and that] the house in
which they had lived ... had been sold.
These facts, we think clearly justified the
trial court in concluding that they had
[abandoned their residency] notwithstand-
ing the expressed intention to return to
Loving County.
Stratton v. Hall, 90 S.W.2d 865, 866 (Tex.Civ.
App.—El Paso 1936, writ dism’d). Even if a
voter owns property in the county, has rela-
tives there, and returns on a bi-weekly basis,
if he or she is gone for a significant period of
time, voting residence is lost.
Although [the voter] owns a house in Heb-
bronville, which is occupied by his mother,
[the voter] rents another house in Corpus
Christi where he sleeps from Sunday
through Friday nights of every week and
has continuously done so [for approximate-
ly fourteen years]. He returns to Heb-
bronville about every weekend or two and
has always voted in Hebbronville....
[T]he trial court erred in holding he was a
resident of precinct 1.

Zuniga v. Almaraz, 514 SSW.2d 331, 334-35
(Tex.Civ.App.—San Antonio 1974, no writ);
see also McBride v. Cantu, 143 S.W.2d 126,
128 (Tex.Civ.App.—San Antonio 1940, no
writ) (“She also testified that she and her
husband claim Brooks County, where they
own a furnished home, as their residence and
that Mission is not and has not been their
home; that her husband’s work with the Sun
Oil Company is temporary, and when it is
finished, she and her husband intend to re-
turn to their home in Brooks County.”).

Moreover, a review of Texas case law dem-
onstrates a legitimate intent to return is
decreased each year the person remains
away.

* “[Tt cannot be seriously argued that pre-
cinct three is their ‘home or fixed place
of habitation’ under § 1.015 [where they
have been absent for three years.] Al-
though they may satisfy the intent ele-
ment of the test for residence, their
presence in the district is, as a matter of
law, too attenuated.” Alvarez v. Espi-
noza, 844 S.W.2d 238, 248 (Tex.App.—
San Antonio 1992, writ dism’d w.0.j.);

*“IVoter has] resided for four years [in
another city]l. From this perspective,
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her presence there is more than just
temporary.” Slusher v. Streater, 896
S.wW2d 239, 246 (Tex.App.—Houston
[1st Dist.] 1995, no writ);

* Although registered in Presidio County,
voter who “lived in Dallas for three
years is not a resident of [the] county.”
Rodriguez v. Thompson, 542 S.W.2d 480,
486 (Tex.Civ.App.—El Paso 1976, no
writ).

Clearly, these state law examples of three or
four year absences must be harmonized with
the reality that military careers span twenty
to thirty years and usually involve multiple
moves. Thus it would be possible for mili-
tary members who have been absent from
Val Verde County for many years to prove
they are nevertheless bona fide residents if
they can prove the appropriate intent plus
other ties to Val Verde County. But Mr.
Jernigan and Mr. Kachel, who wish to have
the absentee military votes counted, have
presented little or no evidence of the bona
fides or the ties to Val Verde County of the
undisputedly absent voters.

DISCUSSION

Likelihood of Success on the Merits

To obtain a preliminary injunction, a plain-
tiff must show she is likely to prevail on the
merits of her claim. Rodriguez, 66 F.3d at
97. The likelihood of success need not be
one of absolute certainty, however. Sebas-
tian v. Texas Dept. of Corrections, 541
F.Supp. 970, 975 (S.D.Tex.1982). The mov-
ant is not required to prove her case. Lake-
dreams v. Taylor, 932 F.2d 1103, 1109 n. 11
(5th Cir.1991). Nor is it “necessary that the
[movant’s] right to a final decision, after a
trial, be absolutely certain [or] wholly with-
out doubt.” Sebastian, 541 F.Supp. at 975
(citing Hamilton Watch Co. v. Benrus Waich
Co., 206 F2d 738, 740 (2d Cir.1953)). A
reasonable probability of success, not an
overwhelming likelihood, is all that need be
shown for preliminary injunctive relief.
Gilder v. PGA Tour, Inc, 936 F.2d 417, 422
(9th Cir.1991). A preliminary injunction may
issue if plaintiff has raised questions going to
the merits so serious and substantial as to
make them fair ground for litigation and thus
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for more deliberate investigation. Finlan v.
City of Dallas, 888 F.Supp. 779, T91
(N.D.Tex.1995); Cho v. Itco, Imc, T82
F.Supp. 1183, 1185 (E.D.Tex.1991); Sebas-
tian, 541 F.Supp. at 975. Here, it must first
be determined whether plaintiff has raised
questions sufficient to meet the test of sub-
stantial likelihood of success on her claim the
FPCA ballots should not have been counted
in the local races because these voters failed
to meet the residency requirements. If
proven, it must next be determined whether
plaintiff has presented sufficient likelihood of
success to merit preliminary injunctive relief
on her section 2 Voting Rights Act claim.

1. Ewidence of Residency

Plaintiff obtained a copy of all of the ap-
proximately 800 FPCA applications in ques-
tion and subjected them to analysis. As set
forth below, these studies were summarized
in the affidavits of Mr. Nolberto Frausto and
Mr. Eloy Padilla:

* Bach of the voters requested an absentee
ballot using the Federal Post Card Ap-
plication;

* None of the approximately 800 persons
who filed a FPCA application to vote
absentee in the November 5, 1996 Val
Verde County general election were liv-
ing in the county at the time of the
election.

The third question on the FPCA is “voting
residence.” The definitions section which
the military supplies to persons who want to
vote using the FPCA application defines
“voting residence” as the voter’s “domicile
generally.” 96-97 Voting Assistance Guide
to Uniformed and Overseas Citizen Absentee
Voting Act, pages 303304, 42 US.C.
1973FF, DOD Gen—6Q/DA PAM 360-503/
NAVPERS 15562/AFP 211-4/NAVMC 1174
(Rev.95)/COMDTINST MI1742.2C. It then
defines domicile as “voting residence.”

The place where a person has a true, fixed,

and permanent home or ties and to which

whenever absent, has the intention of re-

1. The actual count from the 587 who responded
to this question was: 337 admitted that they last
resided in Val Verde County more than 4 years
ago. 294 admitted that they last resided in Val
Verde County more than 5 years ago. 254 ad-
mitted that they last resided in Val Verde County

turning. It is the address that generally
ties the voter into the precinct in which the
voter intends to vote.

Id.

Plaintiff’s analysis showed a total of 589 of
the 800 (73.6%) FPCA absentee voters an-
swered the voting residence question. The
other 211 did not answer the question, but
still received a full ballot. Clearly, there is a
question of whether the County Clerk should
have sent the ballot to these individuals.
The actual questionnaire does not comply
with the federal regulation quoted above, nor
with the residency requirements of section
1.015 of the Texas Election Code, in that it
does not inform military voters they must
intend to return and have ties to the location.
See Appendix (Texas FPCA form); see also
TexELEc.CopE ANN. § 1.015 (Vernon 1986).
According to plaintiff, the last dates of resi-
dency in Val Verde County ranged from a
few months up to more than 25 years.
Based upon the response to this question,
plaintiff determined approximately:

* 457 of the FPCA absentee voters last
resided in Val Verde County more than
4 years ago;

*399 of the FPCA absentee voters last
resided in Val Verde County more than
5 years ago;

*345 of the FPCA absentee voters last
resided in Val Verde County more than
6 years ago;

*313 of the FPCA absentee voters last
resided in Val Verde County more than
7 years ago;

*266 of the FPCA absentee voters last
resided in Val Verde County more than
8 years ago;

*227 of the FPCA absentee voters last
resided in Val Verde County more than
9 years ago;

*203 of the FPCA absentee voters last
resided in Val Verde County more than
10 years ago.!

more than 6 years ago. 231 admitted that they
last resided in Val Verde County more than 7
years ago. 196 admitted that they last resided in
Val Verde County more than 8 years ago. 167
admitted that they last resided in Val Verde
County more than 9 years ago. 150 admitted
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Plaintiff next determined approximately
430 of the FPCA applications contained in-
complete or inaccurate information demon-
strating the applicant was not qualified to
vote. Mr. Frausto testified:

* 340 of the applicants either provided an
inaccurate zip code or had no zip code at
all.

* A total of 307 in this category claimed
to reside in Commissioner’s Precinct
1.

*93 of the applications listed no street
address for the permanent voting resi-
dence which they claimed in Val Verde
County.

* 89 of these claimed to reside in Com-
missioner’s Precinet 1.

* 49 of the applications referred to a build-
ing but provided no street address for
that building.

* All of these claimed to reside in Com-
missioner’s Precinet 1.

*51 of the applications provided a street
address for a multi family unit without
specifying the apartment number which
they claimed as a residence.

* 33 of these claimed to reside in Com-
missioner’s Precinct 1.

*17 of the applications, all located in Com-
missioner’s Precinct 1, listed an address
of a building which apparently which
apparently does not exist or which has
not been used as a residence for many
years.

The Frausto affidavit also notes almost one
hundred (100) of the FPCA applicants indi-
cated they had last voted in another state.
At the hearing on the motion for preliminary
injunction, plaintiff presented additional re-
sults of her investigation, only a few exam-
ples of which are summarized below:

* Voter was born in 1970 in Honolulu,
Hawaii, but currently lives in Cheyenne,
Wyoming. His last day of residence in Val
Verde County was March 2, 1995, and he
has not returned since. The voter did not
register to vote in Val Verde County, and
last voted in Honolulu in 1992. He owns
no property in Val Verde County, and is
licensed to drive in Hawaii.

that they last resided in Val Verde County more

* Military voter and his spouse currently
live in Colorado Springs, Colorado. Their
last day of residence in Val Verde County
was March 15, 1996. The wife stated she
and her husband intend to return to Texas,
but to Austin or San Antonio, not Val
Verde County.

* Voter last voted in Val Verde in 1986,
and his last day of residence there was
September 1991. He lives in Florida, and
owns a home which has been designated as
his “homestead” under that state’s law.

* Military voter lives in Fairborn, Ohio,
and his last day of residence in Val Verde
County was October 3, 1988. His wife
voted in Ohio, and they have no property
or accounts in Val Verde County.

* Military voter lives in Idaho and his
last day of residence in Val Verde County
was October 31, 1992. He did not register
to vote when in the county and states he
intends to return only to visit family in
Austin, Texas.

* Military voter and his spouse live in
Bexar County, Texas. He and his wife
were married twenty-six ago and spent
their honeymoon in Val Verde County at
his wife’s grandmother’s home. The hus-
band has never been stationed at Laughlin
Air Force Base.

* Other examples include instances
where it appears one out of state spouse
was registered to vote where the couple
physically lives and the other sought to
vote in Val Verde County.

* Instances where absent voters appar-
ently realized on their own that they had
no connection to Val Verde County and
wanted only to vote in the federal elec-
tions, but were nevertheless sent a local
ballot as well.

Defendants and intervenors presented no

rebuttal evidence in response to plaintiff’s
analysis of the FPCA votes. See Federal
Sav. & Loan Ins. Corp. v. Dixon, 835 F.2d
554, 566 (5th Cir.1987) (trial court did not err
in granting preliminary injunction and find-
ing plaintiff had established likelihood of suc-
cess on merits where defendants offered no

than 10 years ago.
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evidence to rebut plaintiff’s case against
them); Luckette v. Lewis, 883 F.Supp. 471,
47778 (D.Ariz.1995) (plaintiff properly es-
tablished substantial likelihood of success in
absence of rebuttal evidence from defen-
dant); Hicks v. Dothan City Bd. of Educ.,
814 F.Supp. 1044, 1048-49 (M.D.Ala.1993)
(preliminary injunction issued upon plaintiff
presenting sufficient evidence as to merits of
claim and in absence of controverting evi-
dence from defendant); D’Amico v. New
York State Bd. of Law Examiners, 813
F.Supp. 217, 220, 228 (W.D.N.Y.1993) (plain-
tiff established sufficient likelihood of suceess
to warrant preliminary injunction absent re-
buttal evidence from defendant); Johnson v.
University of Pitisburgh, 435 F.Supp. 1328,
1362 (W.D.Pa.1977) (in absence of controvert-
ing evidence, plaintiff established substantial
likelihood of success).

Defendants maintain, without citation to
statutory authority or case law, the Val
Verde County Clerk was not responsible for
making a residency determination as to the
FPCA voters. The Texas Election Code,
however, indicates the County Clerk is re-
sponsible for making this determination. See
TexELec.CopE AnN. § 101.003 (Vernon
Supp.1997) (application for FPCA ballot must
include information necessary to indicate ap-
plicant is eligible to vote in county election);
Id. § 87.041 (early voting ballot board shall
determine whether to accept voter’s ballot).
Moreover, at the hearing on the motion for
preliminary injunction, Ann McGeehan, Dep-
uty Assistant to the Secretary of State, testi-
fied this is the proper interpretation of Texas
law.

[81 The Court determines plaintiff has
raised questions sufficient to meet the test of
substantial likelihood of success on her claim
the FPCA ballots should not have been
counted in Val Verde County local races be-
cause the voters failed to meet Texas resi-
dency requirements. Finlan, 888 F.Supp. at
791; Cho, 782 F.Supp. at 1185; Sebastian,
541 F.Supp. at 975. The record is replete
with examples of FPCA voters who, at least
for preliminary injunctive purposes, have no
intent or evidence of indicia of intent to
return to Val Verde County.

2. Evidence of a Voting Rights Violation

Plaintiff contends she has presented evi-
dence raising serious and substantial ques-
tions as to whether the influx of these alleged
improper votes in the local races resulted in
the dilution of the Hispanic vote which re-
sulted in a violation of section 2 of the Voting
Rights Act. 42 U.S.C. § 1973. The United
States Supreme Court has identified a three
part test to determine whether a voting pro-
cedure dilutes minority voting strength and
therefore violates section 2. Thornburg v.
Gingles, 478 U.S. 30, 50-51, 106 S.Ct. 2752,
276667, 92 L.Ed.2d 25 (1986). The minority
group must demonstrate it is: (1) “large and
geographically compaet”; (2) “politically
cohesive”; and (3) the non-minority “votes
sufficiently as a block to enable it ... to
defeat the minority’s preferred candidate.”
Id. In this preliminary injunction proceed-
ing, plaintiff Casarez must raise serious and
substantial questions as to whether Hispanics
in Val Verde County are: (1) large and geo-
graphically compact; (2) politically cohesive;
and (3) the non-Hispanic majority voted suffi-
ciently as a block to enable it to defeat Mr.
Gonzalez and Mr. Coronado. See id.

First Prong of Gingles

It is not contested there are large geo-
graphical areas where Hispanics comprise
virtually all of the population in Val Verde
County. Plaintiff submitted the affidavit of
Dr. Henry Flores showing Hispanics are
generally concentrated in the virtually all-
Hispanic San Felipe and Chihuahua neigh-
borhoods in Del Rio. Intervenor Jernigan
submitted evidence showing that out of the
19,972 eligible voters in Val Verde County,
12,177 are Hispanic. See Campos v. City of
Baytown, 840 F.2d 1240, 1244 (5th Cir.1988),
cert. dented, 492 U.S. 905, 109 S.Ct. 3213, 106
L.Ed.2d 564 (1989) (Hispanic population in
Texas community sufficiently large and geo-
graphically compact to satisfy first prong of
Gingles test). The first prong of Gingles has
been met. 478 U.S. at 51-51, 106 S.Ct. at
2766-67.

Second and Third Prongs of Gingles

To establish the second prong of the Gin-
gles test, plaintiff must raise serious and
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substantial questions as to whether Hispanics
in Val Verde County generally vote together.
478 U.S. at 51, 106 S.Ct. at 2766. Ordinarily,
minority voter cohesion is established
through evidence of racially polarized voting.
Clark v. Calhoun County, 21 F.3d 92, 96 (5th
Cir.1994). Racial polarization exists where
there is a consistent relationship between the
race of the voter and the manner in which
the voter votes. Gingles, 478 U.S. at 54, 106
S.Ct. at 2768. This occurs when race is a
predominant factor and influence in voter
choice. Id.; see also Houstorn v. Lafayette
County, 56 F.3d 606, 609 n. 1 (5th Cir.1995).
The third and final prong of the Gingles
test—the non-Hispanic majority is large
enough and votes sufficiently to defeat mi-
nority preferred candidates—also relies on
an examination of elections for the existence
of racially polarized voting. Clark, 21 F.3d
at 96.

A. Analysis of the Vote in Commissioner’s
Precinct 1

Plaintiff alleges the degree of racial polari-
zation in the November 1996 general election
is clear from an analysis of the election in
Commissioner’s Precinet 1 which covers Val
Verde County voting precinets 9, 10, 11, and
20. It is undisputed voting precincts 9, 10
and 11 are comprised of heavily Hispanic
neighborhoods located in the “San Felipe
area” of Del Rio—generally in the area of

2. The Appendix contains plaintiff's Exhibits 6, 7,
8, 9, and 10, which are graphic renderings of the
results of the challenged elections in Val Verde
County.

3. Note that “absentee” as used in this context
includes what is now referred to as “early in
person voting,” regular absentee by mail—the
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the old San Felipe High School. Precinet 20
is Laughlin Air Force Base.

Plaintiff sets forth the results of the elec-
tion below:

Voting  Election Day Absentee3 Total
Precinet Kachel Kachel Kachel
9 142 149 291 (41.4%)
10 89 99 188 (34.2%)
11 23 22 45 (13.9%)
20 275 467 742 (88.1%)
Total 529 37 1,266 (52.3%)
Voting  Election Day Absentee Total
Precinct Coronado Coronado Coronado
9 225 187 412 (56.6%)
10 218 144 362 (65.8%)
11 187 92 279 (86.1%)
20 4 56 100 (11.9%)
Total 674 479 1,158 (47.7%)

The voting precinct and the number of
federal postcard votes counted are summa-
rized in column form below:

Voting Federal Posteard
Precinct Votest

9 12

10 4

11 3

20 441

Total 460

Plaintiff’s Exhibits 6, 7, 8, and 9 are graph-
ic renderings of the results of the election in
the four voting precinets comprising Com-
missioner’s Precinct 1. In support of his
motion for preliminary injunction, plaintiff
presented the following evidence that His-
panic voters and Anglo voters voted differ-
ently in the race for Commissioner’s Precinet
1

traditional state procedures and “FPCA” voting.
Unfortunately the vote totals by candidate are
not broken down by these categories. However,
actual numbers in each category are contained in
Exhibit 11. The four voting precincts in Com-
missioner’s Precinct 1 have breakdowns by clas-
sification as follows:

Precinct Election Early Voting FPCA Absentee by
Day Personal Ballots Regular
Appearance Mail
9 387 323 12 37
10 321 221 4 41
11 221 104 3 17
20 335 133 441 14
Total 1,264 781 460 109

4. The FPCA votes are all absentee and are in-
cluded in the absentee totals for the respective
candidates. Nevertheless, these totals are in-
cluded to show the extreme concentration of
FPCA absentee votes in voting precinct 20 which

accounts for more than 95% of the Federal Post
Card Absentee votes which were cast in Commis-
sioner’s Precinct 1.
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* Mr. Coronado carried the heavily His-
panic precinets 9, 10 and 11 by margins
of three to two, two to one, and six to
one respectively, but lost the predomi-
nately Anglo voting precinct 20 by a
margin of almost eight to one.

*Mr. Coronado defeated Mr. Kachel by
145 votes on election day (674 to 529).
However, Mr. Kachel defeated Mr. Co-
ronado by 298 votes among absentee
ballots (737 to 479).

*There were a total of 523 votes cast
absentee in voting precinet 20, Of these
85.3%, were the result of a Federal Post
Card Application. Mr. Kachel led Mr.
Coronado by a margin of almost 9 to 1
(457 to 56) in the precinct 20 absentee
votes.

*Voting Precinet 20 produced just over
one third of the total votes cast in Com-
missioner’s Precinet 1 but Mr. Kachel
received almost two thirds of his total
vote from that precinet.

* There were a total of 466 Federal Post
Card votes cast in Commissioner’s Pre-
cinet 1.

*Voting Precinet 20 produced 446 or
95.7% of the total FPCA absentee votes
cast in Commissioner’s Precinct 1.

In the graphic identified as Exhibit 6, the
percent of the vote for Mr. Coronado is
shown by a solid line and the percent of the
Spanish Surnamed Registered voters in each
voting precinet in Commissioner’s Precinet 1
is shown by a series of bars. In the graph
deseribed as Exhibit 7, the percent of the
vote for Mr. Coronado and also for Mr. Gon-
zalez is shown by solid lines and the percent
of the Spanish Surnamed Registered voters
in each voting precinct in Commissioner’s
Precinet One is shown by a series of bars.
In the graph identified as Exhibit 8, the
percent of the vote for Mr. Kachel is shown
by a dotted line and the percent of the
Registered voters who are not Spanish Sur-
named in each voting precinet in Commis-
sioner’s Precinct 1 is shown by a series of
bars. In the graph identified as Exhibit 9,
the percent of the vote for Mr. Kachel and
Mr. Jernigan, the Anglo candidate for Sher-
iff, are shown by a dotted line and the per-
cent of the registered voters who are not

Spanish Surnamed in each precinet is shown
by a series of bars. Based on these Exhibits,
plaintiff contends there is a high degree of
correlation between the vote for Mr. Corona-
do and the vote for Mr. Gonzalez as well as
with percent of Spanish Surnamed Regis-
tered Voters in each voting precinet. It is
further contended there is a high degree of
correlation between the vote for Mr. Kachel
and in the percent of Anglo or White regis-
tered voters in each precinct. Plaintiff fur-
ther points out that Dr. Flores computed the
extent of this correlation and deseribes it as
extreme racial polarization. A complete pre-
cinct breakdown of the election as contem-
plated by plaintiff is illustrated in Exhibit 10.

B.  Analysis of Votes for Sheriff

Mr. Jernigan defeated the incumbent
Sheriff Oscar Gonzalez by a total of 267
votes. Mr. Gonzalez carried the heavily His-
panic voting precinets with margins ranging
upwards of two and three to one while losing
the heavily Anglo precincts by margins of up
to five to one. The precinct by precinct
returns for this race are illustrated in Exhib-
it 10.

A graph depicting the percentage of the
vote received by Mr. Gonzalez and the per-
cent of the vote received by Mr. Coronado is
fllustrated in Exhibit 8. Plaintiff points out
that the percentage of the vote cast for Mr,
Gonzalez closely parallels the votes cast for
Mr. Coronado in the heavily Hispanic Com-
missioner’s Precinet 1 and the percentage of
Hispanic registered voters in the respective
precincts.

Dr. Flores prepared statistical analysis of
this race and concluded that there is evi-
dence of extreme polarization. In general,
his analysis finds:

* Mr. Gonzalez carried the heavily Hispan-
ic Precincts 1, 5, 9, 10, 11, 12 and 13 by
margins of up to two and three to one,
but lost the predominately Anglo voting
Precincts 3, 6, 7, 8, 14, 18 and 20 by up
to five to one;

* Mr. Gonzalez defeated Mr. Jernigan by
33 votes on election day (2,885 to 2,918).
However, Mr. Jernigan defeated Mr.
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Gonzales by 300 votes among absentee
ballots (2,488 to 2,188);

*There were a total of 515 votes cast
absentee in voting Precinet 20. Of these
446 or approximately 85% were the re-
sult of a Federal Post Card Application.
Mr. Jernigan defeated Mr. Gonzalez by
a margin of more than 5 to 1 (430 to 85)
in the Precinct 20 absentee votes;

* There were a total of approximately 800
Federal Post Card Application absentee
votes cast county wide. Voting Pre-
cinets 2, 3, 14 and 20 produced 740 or
92.5% of the total Federal Post Card
Absentee Votes. In those precinets, Mr.
Jernigan defeated Mr. Gonzalez among
absentee voters by a margin of almost
800 votes (1,424 to 639).

The Meaning of These Numbers

Plaintiff alleges the evidence indicates His-
panic voters overwhelmingly support the can-
didates of their choice while Anglo voters
vote just as substantially for different candi-
dates. Plaintiff further argues the evidence
demonstrates the choices of the Hispanic
community are Mr. Gonzalez and Mr. Coro-
nado; plaintiff argues the approximately 800
FPCA voters were virtually all Anglo and
appear to have voted overwhelmingly for the
Anglo candidates. Without these FPCA vot-
ers, plaintiff’s argument asserts, it is clear
the Hispanic candidates who were the choice
of the Hispanie community would have been
elected. Therefore, plaintiff concludes she
proved for preliminary injunction purposes
there are at least serious and substantial
questions as to whether the votes of the
plaintiff and the voting strength of other
Hispanic voters living in Val Verde County
were diluted by these 800 absentee voters.

In opposition, intervenor Jernigan alleges
political cohesion does not exist because the
Democratic candidate for United States Sen-
ator, Victor Morales, a Hispanic, won the
race in Val Verde County. On the other
hand, there is some preliminary reason to
investigate further whether the contested
FPCA votes were broken down as follows:

FPCA VOTES RECEIVED

Mr. Gonzalez: 113 votes Mr. Jernigan: 430 votes
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Mr. Coronado:
Mr. Morales:

56 votes Mr. Kachel: 354 votes
122 votes Senator Gramm: 479 votes

Mr. Jernigan testified he has many His-
panic supporters, one of whom is his wife,
and produced a newspaper article showing
between fifteen and twenty Hispanic sup-
porters celebrating with him at campaign
headquarters on election night. The Court
acknowledges there are many instances
where Hispanic voters support Anglo candi-
dates and vice versa. However, in the ab-
sence of more than anecdotal evidence, the
Court cannot disregard plaintiffs raw data
indicating cohesiveness.

(9] The Court finds plaintiff has raised
questions sufficient to meet the test of sub-
stantial likelihood of success on her claim the
influx of the 800 FPCA ballots diluted the
Hispanic vote in violation of section 2 of the
Voting Rights Act. 42 US.C. § 1973;
Thornburg, 478 U.S. at 50-51, 106 S.Ct. at
2766-61.

Even if there was not a Voting Rights Act,
federal subject matter jurisdiction exists:

1. Is a federal statute—the Federal Post
Card Application law—being improperly
implemented?

2. If absent military voters with no intent
to return and no ties to Val Verde Coun-
ty are improperly allowed to vote, is the
local civilian population subject to being
overwhelmed? See Carrington, 380 U.S.
at 93 [85 S.Ct. at 779].

3. Will 500 (20%) new absentee votes in
Precinet 1, not accounted for in the 1990
redistricting process, violate federal con-
cepts of “one man, one vote”? See Bak-
er v. Carr, 369 U.S. 186, 207-08 [82 S.Ct.
691, 704-05, 7 L.Ed.2d 663] (1962).

2. Substantial Threat of
Irreparable Injury

[10] The second factor is a substantial
threat of irreparable injury if the injunction
is not granted. Rodriguez, 66 F.3d at 97.
An injury is irreparable if it cannot be un-
done through monetary remedies. Spiegel v.
City of Houston, 636 F.2d 997, 1001 (5th
Cir.1981). To show irreparable injury if the
threatened action is not enjoined, it is not
necessary to demonstrate that the harm is
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inevitable and irreparable. Humana, Inc. v.
Avram A. Jacobson, M.D., P.A., 804 F.2d
1390, 1394 (5th Cir.1986); Finlan, 888
F.Supp. at 791. The movant need show only
a significant threat of injury from the im-
pending action, that the injury is imminent,
and that money damages will not fully repair
the harm. Humana, Inc, 804 F.2d at 1394;
Finlan, 888 F.Supp. at 791. The Court finds
plaintiff, and other voters in Val Verde Coun-
ty, would be irreparably harmed by elected
officials taking office as a result of votes
improperly allowed in violation of the Texas
Election Code and the Voting Rights Act, a
harm monetary damages cannot address.

3. Threatened Injury to the Movant

[11] The third factor is that the threat-
ened injury to the movant outweighs the
threatened injury to the nonmovant. Rodri-
guez, 66 F.3d at 97. It is not enough for the
movant to demonstrate harm of the same
magnitude as would be suffered by the non-
movant if the injunction is issued. See gen-
evally Apple Barrel Prods., Inc., 730 F.2d at
389-91. Moreover, the balance of harm is
not presumed in the movant’s favor merely
by a showing of substantial likelihood on the
merits. See id. The Court has concluded
plaintiff will be irreparably harmed if elected
officials are not enjoined from taking office
pursuant to improperly counted votes in the
challenged races in violation of federal Vot-
ing Rights Act. The County has demonstrat-
ed no potential harm to it from granting the
preliminary injunction. The intervenors con-
tend they will be irreparably harmed because
they cannot take their oaths of office at this
time. However, keeping Mr. Kachel out of
office does not put Mr. Coronado in office.
Although Mr. Gonzalez remains temporarily
as sheriff, it is important to maintain stability
and avoid the possibility of multiple changes
and to keep the status quo. See Peel v
Crew, No. 96 Civ. 71564 (RWS), 1996 WL
719378, at *6 (S.D.N.Y. Dec. 13, 1996) (“[R]e-
moving the existing trustees and reinstating
the elected board members several months
after [they left office] would disrupt the cur-
rent administration of the school district.”).
The Court concludes that, balancing the
harms, the threatened injury to plaintiff out-

weighs the threatened injury to the County
and the intervenors.

4. Disservice to the Public Interest

[12] The fourth and final factor is that
the granting of a preliminary injunction will
not disserve the public interest. Rodriguez,
66 F.3d at 97. The Fifth Circuit affirmed a
district court’s determination that “the public
interest always is served when public officials
act within the bounds of the law and respect
the rights of the citizens they serve.” Nobby
Lobby, Inc. v. City of Dallas, 767 F.Supp.
801, 821 (N.D.Tex.1991), affd, 970 F.2d 82
(6th Cir.1992); see also Alvarez, 844 S W.2d
at 249. Guided by these principles, and con-
sidering all of the factors discussed above,
the Court finds maintaining the status quo
through a preliminary injunction will not dis-
serve the public interest.

CONCLUSION

The public must have confidence that the

election process is fair.... Those who

have studied history and have observed the
fragility of democratic institutions in our
own time realize that one of our country’s
most precious possessions is ... the wide-
spread acceptance of election results. Re-
peated abuse ... can chip away at public
respect for our legal institutions and un-
dermine the willingness of losing  candi-
dates to accept the results.

Alvarez v. Espinoza, 844 SW.2d 238, 249

(Tex.App.—San Antonioc 1992, writ dism’d

W.0.J.).

In spite of and in addition to the unfortu-
nately shrill voting rights ethnic issue raised
by this dispute, the Court holds there are
other equally serious questions concerning
the conduct and validity of the election neces-
sitating further development, discovery, and
litigation in state or federal court:

1. How many of the 800 contested absent
voters do not have a bona fide intent to
return to Val Verde County and indicia
of ties to the Val Verde community
thereby precluding them under Texas
law from voting in local elections?

2. Do the FPCA application forms com-
ply with federal and Texas statutes and
regulations?
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3. Should several hundred of the FPCA
applications have been rejected by the
Val Verde County Clerk because of in-
complete information?

4. Does the influx of 500 (20%) nonresi-
dent voters in Precinct 1 unaccounted
for in the 1990 redistricting process vio-
late federal law as enunciated in Baker
v. Carr, 369 U.S. 186, 20708 (1962)?

5. Can any of the tens of thousands of Air
Force personnel stationed at Laughlin
Air Force Base in the last twenty years
vote in Val Verde county local elections?
See Carrington, 380 U.S. at 93 (Texas
has legitimate interest in “immunizing
its electorate from the concentrated bal-
loting of military personnel, whose col-
lective voice may overwhelm a small lo-
cal civiian community.”)
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Accordingly, the preliminary injunction is
GRANTED maintaining the status quo in the
affected offices of sheriff and county commis-
sioner of Precinet 1 of Val Verde County,
Texas. This case is ABATED pending reso-
lution of the state law issues. The motion to
dismiss is DENIED. Plaintiff, Intervenor
Gonzalez, and Intervenor Coronado shall
each post a bond in the amount of $10,000
with the Clerk of the Court. Fep.R.Civ.P.
65(¢) (upon determining plaintiff’s motion for
preliminary injunction should be granted,
court must determine amount of an appropri-
ate bond).

The ultimate goal must be fair elections
perceived by the electorate to be conducted
on a level playing field with no candidate,
Democrat or Republican, being the beneficia-
ry of unqualified votes.

It is so ORDERED.
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APPENDIX

TEXAS

The Federal Post Card Application is the primary form used when requesting registration and/or an absentee
ballot from your local election official. Follow the instructions printed on the FPCA, as well as those below,

"FEDERAL POST CARD APPLICATION

Compleéte all shaded areas

REGISTRATION AND ABSENTEE BALLOT REQUEST - FEDERAL POST CARD APPLICATION (FPCA}

APPLICATION FOR STATE OF COUNTY OF aTYon oF
IREQUEST ABSENTEE BALLOTS FOR ALL ELECTIONS IN WHICH | AM FLIGIBLE TO VOTE
1. APPLICANT INFORMATION (Sea marcton 1 € POLMCAL pANTY N (Tite indormation & reauked
- TVPEC GR PRINTES NAME (Las Fiat, Mase baa] rlu AMCJ et ot rimary shectora. Soe bnvevet 6
I f R - l ! A (mmnmwnw-wm
k. DATE OF BIRTH & SOCIAL SECURITY NUMBEA IOMR ctnmmmo {pumpont Doarc)  WcAN YOuP QgRisy L
wuwiololy iy "—|x—|lx ]'!‘§[|l||l - @
2. 1LAST VOTED or PLACE OF LAST REGISTRATION (Do not save Pis saction dlenk. See inervatione,
P YEAR b COUNTY, CITY, OR TOWRSHIP ) gmsvovm?zmvmmmo rm-w -
[HERRENEEEEN i ittt . !“b_m_!"l ! T AFTIMATION B APPLICATION
3. VOTING RESIDENCE Por mittary, jepal rewidence. For overvens chilanc, leet nm mov

rendance i V.3 F USING RURAL AOUTE SEE INSTRUCTIONS)

wlwioioly |y

H H ; ; - H - .
ookt e T
iJH’lf Pt =t ] RrimeuEomm T

and subacribed t any requirad stateocel oath of satement.
1. ihave nct Bean convictad of & fslony o other

4. MAIL ABSENTE! BALLOV TO: Mating
daqualityhg
incompetent, or ¥ 30,

i
i
!
:
'

zi?,!%%i!ilnlllgﬁlllé.!l[H&irymmh“mw .
SRNERENERENENN  INENREE TR o 1 -~ e
. ) ) A. The information on this form 1§ ¥us wd compiste.
NEERENEE RN NERE NN ENE NN RS o Ll '”?"t'
P e e LT PR PRI Lt R wusammovARY ADORESE AND BGRATURE
s YOUR FAX : ('.'” v o e o N (¥ required by semte i) Iw’tm
!!l 1!{1511 [;’i ‘u3uin5ny51
The 1 huohlafacﬂdduumly.my mmumnmmmmgumlmgpu
A. Provide the complete street address of your Texas C. It you do not list a party choice, you cannot vote
voting residence. A post office box is not sufficient. in primary elections. You must indicate your
If your address includes a mral Toute, desc.ribe its political party choice when applying for a primary
location. For example: “2 miles past Highway ballot. You must write the name of your political

_ .acrossthestreetfromthe ______ gas
station.” This address must be different from the
one provided in Item 4 and must be within the

party choice (Example: Democrat, Republican) or
“none” in Item 6 of the FPCA. Political party

county or township where you claim legal voting choice is not required if you request early voting

residence. batlots only for general elections. Political party
B. Print the complete address where you want your choice is not required if only requesting absen-

ballot sent - usually your current mailing address. tee ballots for general elections.

The mailing address must be an address outside the D. If the address given in Item 4 is within the county

county of voting residence or an address anywhere of your voting residence, you must state that the
in the United States (including an address within balloting materials will be forwarded to you at an
the county of voting residence) used for forwarding ddre tside the United States

or delivery of an early voting ballot to you ata loca- address outsk -
tion outsidz the United States. E. Check ONE box.

page 1
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